()

#39 11/25/70
Memorandum T0-119
Subject: Study 39 - Attachment, Garnishment, Execution (Schedule and
Finaneing)

The Commission has now considered preliminarily the background studies
and recommendations of its consultants, Professors Riesenfeld and Warren.
It is difficult at this early stage to schedule the remamining work on attach-
ment, garnishment, and exemptions from execution. Moreover, the scheduling
of the work will depend to some extent upon the funds available to the Com-

mission. Nevertheless, this memorandum presents a staff recommended schedule.

Reasons why study undertaken

You will recall that three major occurrences have prampted this stugy:
(1) the Sniadsch decision and the aftermath of conflicting cases, {2) the
Federal Consumer Credit Protection Act (the sc-called Truth in Lending Act),
and (3) the passage of the new Californis Jurisdiction and Service of Process

Act (the so-called Long-arm Statute).

Scope of study
The study is & four-part study: (1) attachment proceedings (provisicnal

remedies before judgment)(Professor Riesenfeld has submitted s study on this
aspect), (2) wage execution (Professor Warren has submitted a study on this
aspect), (3) the exemption laws, and (4) technical improvements (which may

involve substantial changes in existing law).

Recammendations to 1971 Legislature

There appears to be one problem that is so scute that it must be dealt
with at the 1971 legislative session. That probelm is garnishment of "paid"
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wages--to what extent can wages paid into a bank account or deposited in a
bank account be attached before judgment? Perhaps our consultants are aware

of other problems in need of immediate attention.

Recommendations to 1972 Legislature

Execution on earnings procedure. The Commission considered Professor

Warren's proposal for an "Earnings Protection Act" at the November meeting.
The Comission's reaction was generally favorable. A revised draft of the
statute will be ready for the Commission at the December meeting. After the
December meeting, the staff would hope that the draft statute could be re-
viged and & tentative recommendation drafted for conslderation at the January
meeting. After the January meeting, the tentative recommendation could be
distributed for cament. This schedule would permit submission of a recom-
mendation on execution on sarnings to the 1972 Legislature.

Attachment procedure before judgment. The Camission discussed Profes-

sor Riesenfeld's recommendations concerning attachment procedure before judg-
ment 8t the October meeting., No decisions were made, and concern was ex-
pressed because of the far-reaching nature of his proposals. Nevertheless,
the staff believes that it 1s most unlikely that Sniadach will be limited

to wages; we believe it will be extended even, for example, to a keeper in

the commercial setting (see Stanford Law Review article previously distributed).

Accordingly, the staff recommends that we give the matter of atiachment pro-
cedure before judgment a top priority. In developing the procedure, the

gtaff believes that we must assume that resident garnishment will no longer

be permitted under the theory of Sniadach. The steff believes that Professor
Riesenfeld's recommendations are generally sound and represent a good starting
point in developing legislation. After the Commission has made ‘:decisions
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at the December meeting, the staff plans to prepare a draft statute for con-
sideration at the Janvary meeting. We would hope to be able to distribute
a tentative recommendation not later than April 1971.

Technical improvements. Professor Riesenfeld advises that many tech-

nical improvements are needed in attachment and garnishment law. Assuming
that we can work out a satisfactory financial arrangement with Professor
Riesenfeld, the staff would anticipate that the Commission would receive
background research studies from Professor Riesenfeld from time to time on
particular technical defects and that the staff, using those studies, wonld
draft appropriate legislation, working in cooperation with Professor Riesen-
feld. Same of these technical improvements might be presented to the 1972

Legislature if we receive the background studies in time.

Recommendations to 1973 Legisleture

Assuming that our consultants provide us with research studles on a
schedule that has all research material in our hands by December 1971, the
staff believes that 2 comprehensive revision of the law relating to attach-
ment, garnishment, and exemptions from execution could be presented to the
1973 Legislature. We would hope that our work on this topic would not
unduly delay the condemnatilon-inverse condemnation study. We do believe

that attachment is in acute need of revision.

Financing of further research

our research contracts with Professcrs Riesenfeld and Warren cover the
work irmediately needed cn the California statutes to meet constitutional
requirements and the preparation of a comprehensive outline of the problems

that must be dealt with in a comprehensive revision of the law in this field.
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Unfortunately, our consultants have discovered that a "bandaid" approach to
the constitutional problems is not possible, They have prepared more com-
prehensive studies than the contract anticipated because the problems--to
the extent they could be dealt with by 2 "bandaid" approach--were "solved"
by legislation enacted by the 1970 Legislature.

Tt appears that the studies cover two aspects of the four-part study:
{1) attachment proceedings (provisional remedies before judgment}({Professor
Riesenfeld's study) and (2) wage execution {Professor Warren's study). The
studies we have received do not cover the two remaining parts of the study:
(1) the exemption laws and (2) technical improvements. The existing contracts
would cover our consultants' continuing service on the first two parts of the
study upon which we already have received studies. However, we hope that the
staff can scon take over the substantial work on these parts so that the con-
sultants will be less burdened with 1t and can instead provide consultation

to the staff and the Commission at meetings and can work on the remaining two

parts of the study. é
gur existing contracts with our consultants did not contemplate their
preparing studies on exemptions and technical improvements. However, the
Cammission should deal with these two aspects of the topic in its compre-
hensive statute. Accordingly, the staff recommends that we discuss with our

consultants what arrangements we can make for contracting with them to do

the two remaining parts and what schedule they believe they can meet.

You are aware that the research funds provided in our budget have been
substantially reduced over former yesrs. However, savings in salaries and
other personnel expenses will be realized because we filled high level legal

positions at the entry level. These savings amount to approximetely $7,500
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which, when added to the funds already available for research, gives us
approximately $9,500 for research., Of this amount, the Commission already
has allocated $2,750 to the study on the problem of how to dispose of the
lessee's property when a lease is terminated. We have asked several con-
sultants whether they would be interested in the study but have been turned
down; we are now awating a decision fram Professor Friedenthal of Stanford
whether he will do the study. This leaves approximaﬁely $6,750 for additional
research. The staff suggests that we allocate $5,000 of this {plus an amount
for travel expenses to the study on attachment, garnishment, and exemptions
from execution., We will need to provide additional funds for travel for Mr.
Kanner to continue to come to our meetings when we congider condemnation so
we suggest thet a smaell smount of funds be reserved for this purpose.
Professor Riesenfeld believes we need a factual study of the extent and
purposes for which attachment is used. He 1s working out the procedures.
How can we finance the actual work on the faciual study, and who will do it,
and how will 1t be done.

Respectfully submitted,

John H. DeMoully
Executive Secretary




Attachment in California:
A New Look at an Old Writ*

Recent events have focused attention on the constitutionality of pretrial
remedies. In June 1969, the United States Supreme Court held Wisconsin’s
wage-attachment statute unconstitutional on due process grounds in Snia-
dach v. Family Finance Corp.* The decision cast doubt on the constitution-
ality of similar remedies in other states.* A numhber of California courts, re-
lying on the Sniadach opinion, proceeded immediately to enjoin sheriffs
from cxercising prejudgment writs against wages.” A variety of assets
other than wages are still subject to seizure—including vehicles, bank ac-
counts, the receivables of a business, growing crops, debts owed to the de-

~ fendant by third parties and real estate. The constitutionality of these pre-

trial seizures was also subjected to attack:' The Attorney General of
California filed suit in the California supremie court, asking the court to
invalidate California’s attachment law in its entirety on the basis of Sniz-
dach. The court left matters largely unresolved: It dismissed the Attorney
General’s suit on procedural grounds,* while holding California’s wage-
‘attachment procedure unconstitutional in a dompanion case.’

Antacks on California’s attachment procedures are bound to continue.
Other prejudgment remedies in California have recently been declared un-
constitutional,’ and the growing official sensitivity to consumer protection
and debtor’s rights makes attachment a likely candidate for reform. There
is considerable confusion over the specific forth such changes should take,

- however, for although the Supreme Court in Stiadach placed great empha-

sis on the necessity of notice and a hearing before the taking of wages,” the
effectiveness of the remedy—which depends in part on the element of
surpriss—would often be destroyed by requiring such procedures.

It is the purpose of this Note to propose a framework for the consider-
ation of alternatives to California’s present attachment laws. Constitutional

* This Note would ot have been possible without the mudh appreciated cooperation of the Civil
Division of the Santa Clara County Sheriff's Department. Of particular valuc was the advice and aid
of Captain Martin LeFevre, chict officer of the Division, whose cfforts to achieve an impartial and
smoothly operating procedure were mentioned favorably by atiorneys representing collection and
debtor interests alike. o

1. 395 U.S, 337 (1960). _

2. See, £.g., Termplan Inc. v. Superior Ct.,, ~— Ariz. —, 463 P,2d 68 {1969).

3. E.g., McCallop v. Universal Acceptance Corp., No, 605,038 (Super. Ct. Cal., San Francisco
County, July 11, 196g).

4. People ex rel, Lynch v. Superior Ct,, 1 Cal. 3d g10, 464 P.ad 126, 83 Cal. Bptr. 670 {rgyo). -

5. McCallop v. Carberry, 1 Cal. 3d 903, 464 P.2d 112, 83 Cal, Rpur. 666 {1970).

6."See In re Harris, 6ig Cal. 2d 486, 446 P.2d 148, 72 Cal. Rper, 340 (1958} {provisional remedy
of arrest and bail); Mihans v. Municipal Ct, 7 Cal. App. 3d 4¥9, 87 Cal. Rptr. 17 (xst Dist. 1970)
{unlawful detainer).

7. See text accompanying notes 77-78 infra.
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requirements and Federal statutes® limit state discretion in the design
of attachment procedures, Within these limits, a principal consideration
should be the needs of the parties involved; thus this Note will emphasize
the uses to which creditors put the remedy, and its effects on debtors and

third parties. As the empirical data collected in the preparation of the Note

will indicate, the specifics of attachment procedure, as well as the uses and
effects of the remedy, vary significantly according to the type of asset con-
- cerned. This Note will focus on five classes of assets: wages, assets on the
premises of going businesses, bank accounts, real estate, and vehicles. These
have been chosen because they are the assets most commonly attached;® the
choice proves to be convenient for the purpose of documenting the point

that genera] attachment procedures that are constitutional with respect

to onc class of assets may be unconstitutional as applied to others, The
analysis adopted in the Note can be applied to assets of other types as well,

The conclusions of this Note rest in part on empirical data collected
from interviews with 24 attorneys and from a study of the files of the
Santa Clara County Sheriff's office. Twelve of the attorneys were chosen
- because of their affiliations with the collection business, and 12 were se-
Jected from among the Santa Clara County attorneys whose names ap-
peared in the Sheriff’s files."” In addition, data were assembled on 172 cases
selected in a random manner from the Sheriff’s office.’* Pertinent data from

8. The Consumer Credit Protection Act limits the amount that can be confiscated by a wage gar-
mishment (whether before or after judgment) in any given week to the lesser of (1) 25% of the
debitor’s “disposable earnings for that week, or {2} the amaunt by which his disporablc earnings for
ﬁv‘“:‘;k excesd thirty times the Federal minimum houdy sage . . . ™ 15 US.C. § 1673(a) (Supp.

1969). : '

9. For a comparison, based oz 100 municipal court cases, of the reladve frequency with which
watious types of property are attached sce Brunn, Wage Garnishmens in Caltfornia: A Study and
Recommendations, 53 CALTF, L. REv. 1214, 1253 (2965). Seeialso note 11 dnfra.

0. The attorncys selected because of their connections with the collection business were inter-
wiewed in person. Those chosen from names appearing in the Sheriff’s files were interviewed by tele-

11, The cases were scleced from those received by the Sheriff in the months of January, April,
July, and October 1969. The filing system made it easy to ientify levies involving going businesses,
real estave, and vehicles, For those 4 months, the towl number of cases for these classes of property
were; going businesses, 158; real sstate, 83; and wehicles, 135, The vehicle Agures have been adjusted
8o acconnt for seizures made under tax warrantt, and the going-business leviss have been adjusted o
account for elaim-and-delivery actions. These seizures were filed in such a manner that they would
" medinarily be counted as vehicle or going-business levies made under a writ of attachment or execution.
The sample revealed that 406%, 75%, 20%, and 11%, of the vehicle scizures in the months of January,
April, July, and October 1963, respectively, were made under tax warrants, and that 18% and 27%

the going-business levies in the respective months of Jaguary and October 106¢ were daim-and-
ﬂiﬂ'ﬂ}f actions, ;

Cases to be studied were chosen by selecting every fourth file in a given month in the case of
going-business and wehicle levies and every second file in the cuse of real-estate levies. This process
vielded £10 cases, of whichk 38 involved going businesses, go inveolved real estate, and 32 involved
wehicles, Two cases were discarded from among cach of the going-business and real-estate Jevies be-
cause the dam they contained were insufficient 1o determiog whether the levies were attachments of
CXcCutions.

Files on wage and bank-account garnishments were lets easily identificd. Because there were a
barge number of cases in the files, every 1onoth case in the months of January, April, July, and Ocwober
1969 was examined. TE the case did not involve a levy on a vehicle, real estate, or 2 going business, that
file was sclected for the study; otherwise, the first subsequent case that did not involve ore of those
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these files documenting statements made in text and in footnotes are set
" forth in an Appendix. '

The format of this Note is as follows: Part I is devoted to an cutline of
California’s present statutory procedures. The uses to which attachment
is put by creditors, the interests of debtors and third parties, and certain
economic ramifications of the remedy are treated in Part II. The third Part
deals with constitutional problems inherent in attachment procedures. The
system is described in operation with respect to five different types of prop-
~ erty in Part IV. The concluding section discusses the merits of various
alternative procedures. o .

L 'TuE Staturory Frameworx o

- Attachiment in California is a purely statitory remedy.™ It is initiated
by a writ, issued by the clerk of the court in which a plaintiff has filed suit,
commanding the sheriff®® of a county in whith assets of the defendant are
located to take custody of those assets. The a¢t of the sheriff in taking cus-
tody ‘over the property is commonly referred to as 2 “levys” a levy on an
- asset beld by a person other than the defendant, such as wages held by an
- employer or a deposit in a bank, is generally referred to as a “garnishment.”
“The writ is available only after suit has bden filed and only to plaintiffs

' suing on certain enumerated causes af action’* for an amount greater than
$125.>* The plaintiff must file both a declardtion stating that his cause of
action entitles him to have a writ issued* and an undertaking with the

assets was chosen. In this way 77 cases were sclected, of wh'idiz 54 were wage garaishiments, 5 bank-
account garnishments, and § feries oo miscellancous asyets as debts owed to !andlords by tenants.

Dats collected from the survey of going-business levies reproduced in the Appendix. See Table -

" % infra. Data collected from: the other surveys are on file st the Staxvouo Law. Rewvirw. Because the
information obtsined from the attorneys interviewed as to thi uses they make of attachment &5 confi-
- dential, it can be made svailable oaly by those attoeneys; their names Are'on file st the STawroRp Law

13, Car. Conz Crv, Fro, §§ 537-61 {West 1954 &

, r | 1969), The swtatory provisions govern-
isg arachment vary greatdy from state to state, with regard Doth to the procadures followed .in exer-

cising & levy and to the type of assets made subjeet 0 For cximple, some states £xempt a -

debtor’s wages eatircly from levy, ree, 2., Ba, STaT. A, tif. 42, § 886 (1966), while others exempt

. & eertsin percent or a fat amount, see, &g, N-Y. Cv, Paar. Law § sa31 (McKinney 1963) (50%
exemption);. Me. Rev. STat, AxN, tit. 14, § 2602(6} (Supp. 1970) (§40 per week' exemgpt). For a
short general history of attachment see R. Mirax, Crvar. Profeouse of i Tatar Cooer m Histon-
tcar. PepspecTive 481-515 {r9s52). : : .
13. Cat., CopE Crv. Pro, § 540 {West Supp. 1969). Mirshals and constables also exercise Wl

" i some countics, In Santa Glara County the Sheriff is the only peace officer who i empowered to do so.
14. Attactiment is sllowed gerierally in suits based on lunsecured contracts made ar payable in
California that sre “for the direct payment of money.” Cooe Civ. Pro. § 537(1) (West Supp.
:ﬁ}:—lﬁ thé defendant is a nonresident, the requirernent tha the contsact be unsecured. is dropped.

537(2). The remedy is also available in suits for damages “arising Erom an sejury to or death of .

a persan, of damage to property in this state, in consequence (of negligence” if the defendant is a non-
resident or “has deparsed from the state, oz . . ; cannot aftef due diligence be fornd within the satz,
or . . . conceals himsclf to avoid service of summens . . . [ Id. § 537(3). For other classes of suiks
in which attachment is available see id. § 537. . i

15. M. § 538, o i - P

6. Id. : -
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clerk of the court in which suit is brought.” The writ is forwarded to the
sheriff of the county in which the property to be scized is located, together
with a detailed description of the property™ and a deposit to cover the
sherifPs fees.”” If the papers are in order, the sheriff will attempt a levy and

will notify the court that issued the writ of the results* Property seized
byalcvy:shcld mthccustodyoithcshm&for_?, years™ from the date of
issuance of the writ or until earlier released. IPunng this period, unless the
property attached is real estate, the defendant is denied all right to its use;
defendants may sell attached property subjedt to the lien. An attachment
may be terminated prior to its expiration date in at least six ways: (1) If the
plaintiff obtains a judgment in his favor, he will often release the property -
upon satisfaction of the award by the defendant or levy on the seized prop- -

erty under a writ of execution.® (2) More commonly, a plaintiff will re-

 lease the property or a defendant will authorize the property to be wrned

“aver to the plaintiff pursuant to an out-of-court settlement between the
parties. (3) If personal property is owned by a person other than the de-
fendant, the third party is entitled to protect his interest by filing a third-
party claim with the sheriff. The property is tf. :n released to the defendant
unless the plaintiff posts an additional bond cgual to twice the-value of the
property claimed.” Often the defendant’s m|tcrcsl: in the property is nat

worth this expense. (4) 'I'J:tclawcxempts ' types of property from -

- attachment.” An exemption may be only after the property has
been levied upon®® Property held uader a writ of attachment will be re-
keased when the defendant files a claim of cxcmpuonmth the sheriff unless -

the plaintiff contests the claim. A bearing iy held on contested claims.®™

(5) An attachment made within 4 months preceding the filing of 2
petition in bankruptcy may be invalidated by a bankruptcy court if the

defendant was insolvent at the time of the lcﬁy or if fraud was involved.”” - -

. Id. § 530, Annndcrmkmguambywh:humemmplnyhemwmepemmbe-
wme nd to guarantee a amudpammubsundqawuﬁadmnmgemy Although an

nndmkmgugenenllynmdarloabon&,theﬁlm;panrmntnabmdandunedmtngnm"'

-undertaking. Sec Alexander v Superior Ct., 91 Cal. App 3124315, 356 P..9p3, 99¢ (ad Dist. 1928),
18, See, £, CALIFORNIA STATE SuERIFRs’ Aw’ w
Dercinafter cited as SHELTFES Mazuar],

Muwuar, §7.60(a) {2960) =~

19. See Suenters’ MARuAL, supra note 18, § 4.1 {citing ¢u.. Gov'r Coor §§ Gloo, ﬁno {West - .

1966); #d. § 24,3505 (West 1969) ). .

2o, Car. Coox Crv. Pro. § 559 (West Supp. 15é9).

21. Mﬁmpmyah:ld 3ymfmmthedauofd|e Id.!smmmrgjd ‘Personal
muhr for 3 years from the date of issuance of the w ld!ﬂ:b.l’mnmmlenad ‘

automatically upon the termination of the Lien, however, and if may be necessary for the defendant to’
glmununder to retrieve it Interview with Captain Martin LeFevre, Mac. 24, 1970, Smhe, Cali
nia; sez B, Jacxson, CaLiromyia DsaT Cc:.ucrmmcm: s 914 (1958}

22. Car, Coos Civ. Pro. § 638 {West.Supp, 1y

a3, M. § 545 {West 195.4); id. § 689 {West Supp 1969).

24. Seeid, §5 6p0-25 {West 1955 & Supp. 195g), | . :

25. Seeid. § o026 (West Supp. 1969).

26, 1d.; see McCallop v. Carberry, t Cal. 3d gog, go6—o7 n.y, 464 Pad 122, T24~35 0.7, 83 Cal.
Rptr. 6586, 668—-69 n.7 {1969).

37. Bankeupucy Act § 67(2) (1), 11 US.C. § 107(a){1) {1964).
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(6) The defendant can obtain release of the property by posting a bond or

filing an undertaking,™ or by paying the amount of the demand plus costs

to the sherift.”

Although attachment liens are usually terminated before judgment, at-
tachment is structured to preserve assets for the satisfaction of judgment. -
It takes 30 days to obtain a default judgment in; California.” After judg-
ment has issued in a civil case, several forms of, enforcement process are
available to the judgment creditor. The most commonly used is the writ
of execution, which operates much like the writ of attachment.™ The writ
of exccution orders the sheriff to satisfy a judgment out of the defendant’s
property;* the sheriff seizes the property and citbcr transfers it directly to
the judgment creditor (if it is cash) or sells it at auction and applies the

proceeds to satisfaction of the judgment.* Except for wages, which are now

subject only to execution,™ the writs of attachment and execution apply to
the same classes of property,”® and the procedure followed by the sheriff in
seizing an asset is the same whether he is proceeding under a writ of attach- -

IL | Comz‘rmc INTERESTS

| Many factors must be taken into account in évaluating a set of attach-
* ment procedures. Individuals directly involved in the process—plaintiffs,
* defendants, and third parties affected by a levy—+often have important in-

terests to protect. In addition the general econémic repercussions of the

 remedy must also be considered. This section will consider the problems

raised by these competing concerns.

A. Plaintiffs' Interests

|
This section will focus on the three principal ways in which attach-
ment has served creditors: to secure assets for satisfaction of judgment; to
gain leverage over the defendant in settlement nggotiations; and to permnit
the court in which a plaintiff wishes to sue to assume jurisdiction.

28. The undertaking may be given to the sheriff so long as hie retains the writ; the undertaking,
however, must first be approved by the court. CaL. Cope Civ. Pro. § 540 (West Supp. 1969} Once
the writ has becn returned 1o the court issning 3t, the undertaking must be filed with the court. 14,
4% 554-55 (West 1954}, o

29. I4. § 540 (West Supp. 1969). Payment must be made before the writ is returned to the court
which issued it. See E. Jackson, supra note 21, § 9.143. P

30. CAL. CovE Civ. Pro. §§ 412.20, 585 (West Supp. 1969) {aperative July 1, 1970).

11. For a discussion of another postjudgment remedy, the alistract of judgment, see text accom-
panying note 127 irfrd. ) ’ ’ :

32. Cav. Cooe Civ. Pro. § 682 (West Supp. 1969).

33. 14,95 684 (West 1955). _

34. See text accompanying note 5 SEpre. - . :

35. CaL. Cooe Civ. Pro. § 541 {West 1954); éd. § 688 (West Supp. 1969).

36. Id. § 688 (West Supp. 1969). ' .

-
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1. Security.

Money judgments in California may be satisfied by means of a levy on
the judgment debtor’s nonexempt property under a writ of execution.™
Although an award may be satisfied in this manner at any time within 10
years after the judgment date,** and property acquired by the debtor subse-
quent to judgment is subject to levy, plamtﬂﬁs obviously find it desirable
to have property on hand available for execution at the time the judgment
is awarded, This not only ensures a spccdy satisfaction of the judgment,
but also avoids the expenses involved in keeping track of the debtor, If
property is not secured in the period preceding ]udgmcnt, a plaingff runs

the risk that it will not be available for an cxecution levy, A defendant,

when notified of the suit by service of process; , can make himself jodgment-
proof by concealing, encumbering, or disposing of his assets. In addition,
satisfaction of a judgment can be frustrated ﬁy the levies of other creditors

* orthe initiation of bankruptcy procccdmgs In some cases, the law of fraud- -

ulent conveyances may protect the creditor;™ but the expense of litigating
this side issue considerably dilutes that protéction. :

Attachment gives a plaintiff a means of securing assets of the defendant
against these contingencies. Attachment liens remain in force for 3 years,*
a period sufficient to ensure that the assets will be available for satisfaction
of ]udgmt:nt. The absence of a notice requlrcmcnt prowdcs secunty against
evasion by a defendant. The plamtlﬂ is seéurcd against the intervening
claims of other creditors by a provmon in the law that relates back the
title of an execution purchaser to the time bf the commencement of the
attachment.”

The value of an attachment as a security device varies greatly with the
type of property involved. For example, bank-account garnishments are
often uscful for this purpose, but wage attachments generally are not.*
‘The creditor’s security need depends not only on the ease with which the
asset can be concealed or transferted, but also on the value of the defeadant’s
interest in it. A totally mortgaged vehicle, for example, can be transferred
easily but would be useless to a plaintiff as security for judgment. These
variations in security value will be important in Part V's discussion of po-
tential modifications in California’s present attachment law.

38. ld § 6B81. This period maybecxmdndbylaveofcuumld § 6Bs.

19, See CAL. Civ. Cooz § 1435.07 {West 1954).

40, Se¢ note 3K snipra.

4t. ﬂhnuﬂ may request the clerk of the eourt issuing| the writ not to “make public the fact of
the filing of the complaint, or of the issuance of the attachment, until afeer the filing of the return of
service of the writ . " Cavr. Cope Civ. Pro. § 537. 5 {West Bupp. 1969).

8;:. I4.§ yo0 {Wut 1954). See alyo Balzano v, Traeger, 93 Cal. App. 640, 270 P. 249 {ad Dist.
g2

43. Compare text preceding note 114 fnjra sizh tzxt sccompanying note 96 enfra.

| -
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2. Leverage.

Nobody likes to have his property attachud Deprivation of its use is
only one of the undesirable consequences of a Jevy; attachment may cost 2

defendant his customers,* a chance for a profitable sale,” or even his job.**

Because defendants often desire to have attachments lifted as quickly as
possible, a levy may place a plaintiff in 2 highly advantageous bargaining
ition. i -
‘Although in some cases plaintiff's leverage will be used to induce the

defendant to settle promptly a claim that he would never have disputed in

court, in other cases valid defenses and counterclaims will be sacrificed by

*_defendants under great pressure to get the licrj released, and claims will be
settled for an amount higher than that which

get at trial.”” Numerous instances of such settlements came to light during

the attorney interviews. One attorney stated th?t he had represented a client

chaiming to be owed $11,000, the debtor maintaining that only $4000 was

due. The attorney attached the defendant’s Husiness and the dispute was
-~ settled for $9000, 2 sum the attorney s-id he rould “never have gotten in -

it

. 'The procedural safeguards established to promct 2 defendant in situa-
" tions such as this are generally ineffective. For pxample, an attachment may

be released by giving the levying officer 2n updertaking or cash: deposit,”

but a defendant in financial difficulty may b¢ unable to do s0.** The law

permits attachments tobe made without 2 priof determination as to whether

- the property is exempt, and puts the defendant to the expense of having

" 44. S#etext accompanying note 06 infra.
45, See note 131 infre, . : .
46. See vext accompanying note 93 injra. :
47. ‘This use of attachment is particularly significant becjuse parties to a dispute are apt 1 make
detnands in excess of the sum they expect to receive. This pra ice was described In 2 recent ardcle by

a practicing attorney: “Remember how tawsuits really work. Plaintiffs rarely make moderate demands,

Uncertaintics and offsets are usually ignored in the compl and every doube resolved there in
intiff's Eavor.” Alexander, Wrongful Atiachmeni Dom Must Be Fixed in the Original Swit,

pla s
- 4 US.FL. Rev. 38, 39 (196). An example of this process in action can be found in Imperial Metal -

!-‘i:;.'s?iu; Co. v. Lumivous Ceilings Wes, Inc., azo Cal. App. 2d 390, 75 Cal. Rptr. 661 {ad Dist.
19659}, o i

45. The value of the leverage derived from an atachment bas been judicially recognized. In a
case involving an attachmment of a going business whose principal assets were heavily mortgaged, a

 lower court stated: “Even though the attachment licn app y had no real ccomomic value, (as the

balance apparently exceeded the value of the property of the debror by 2 wide margin) it
was technically valid and had sirategic value oc bargaining alae , . . .” Imperial Metal Finishing
C:.sg 3 Luminous Ceilings West, Inc., 270 Cal, App. 2d 390, 399, 75 Cal. Rper. 863, 667 (24 Dist.
1969). .
49. Car, Cope Crv. Pro. 4§ 540, 10542 (West Supp. 1969). - :
s0. A member of the California Bar recently compared the ease with which plaintiffs are able to
procure the bonds necessary to obtain a writ of attachment| with the problems defendants have in
procuring release bonds: “Release bonds ase more dificult t¢ obtain. Although the pretmium is also
194, the practice calls for fiquid collateral posted with the bpading company in the face amount of
the bond. Few defendants have the meaps to give sccarity, even those who can, may oot use a
release bond becanse property would be impounded either way, and the enforced collateral of the

attachment procesdings is often preferable to finding new security, acceptable to the surety, Thus, most

artachments remain in force until the trial is over.” Alexander, supra note 47, at 40.

the plaintiff could expect to.
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exempt property released.” Other safeguards, such as requiring the plain-

tff to post a bond,* do not protect the defendant when the amount {(but
not the existence) of a debt is under dispute, for recovery on the bond re-
quires the defendant to obtain judgment in his favor in the case;™ thus a
creditor with a valid debt of disputed size can gain significant leverage in
dealing with a debtor with litde fear of reprisal, - X
" 3. Jurisdiction. _ g _ _

Attachment of property has historically played a role in-allowing a
plaintiff to choose the court in which he wishes to sue. The traditional rule,
as stated by the Supreme Courtin 1877 in Pennoyer v. Neff,** was that “pro-
cess from the tribunals of one State cannot run into another State, and
summon parties there domiciled to leave its territory and respond to pro-
ceedings against them,” Strict application of that rule foreclosed. state
courts from assuming jurisdiction over suits against persons not present in
the state. The Supreme Court in Pennoyer u;gzll:l as constitutional an im-
portant exception to the rule: State courts could take jurisdiction over suits
involving nonresident defendants who had. property within the state, if
that property was brought within the court’s ‘urisdiction by attachment
and if substituted service (such as service by pubiication) was made.*® Such
jurisdiction, called quasi-in-rem jurisdiction, jis generally less vahuable to
plaintiffs than personal jurisdiction: A judgment quasi in rem binds only
the parties to the action and not the entire world, and it imposes no personal
liability on the defendant, the award being limited to the property seized.””

The importance of quasi-in-rem jurisdiction—and hence of attachment
as a jurisdictional mechanism-—has declined over the years as the strictures
on personal jurisdiction over nonresident deféndants have gradually been
removed. Although the California laws have reflected the general trend,
the state has not been a leader in the libcralizink process.”® The law in effect
through June 30, 1970, provided that personal jurisdiction over an indi-
vidual who is outside of the state might be obtained by publication only if
he is also personally served with a copy of the summons and complaint “and
was a resident of this State (a) at the time of the commencement of the

5t Car. Copk Crv, Pro. § 690.26 (West Supp. 1959). )

52 Jerid. § 539. o L )

53. 14, Even if the defendant is swarded judgment, it B not easy for him to recover on the
bond. A separate suit must be fled against the bonding company in witich the original defendant must
:;b:;’u:tp;;\re actual damages from the Jevy. Punitve d | are not allowed. See Alexsader, smpra

54 ?ds US. 714 (1877).
55. ld.at 727,
36, Id.

( 908 .ie‘r, ¢.g- Title & Document Restoration Co, v. Kerrigan, 150 Cal, 289, 308, 88 P. 356, 350
1 . . .

. S8. See Horowitz, Baser of Jurirdiction of California Canq:d.r to Render Judgments Agwingt For-
cign Corporarions and Non-Readent Indivi s 31 5. CaL. L. BEv, 339 (r9s8). _
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action, or {b) at the time that the cause of action arose, or (c) at the time
of service.”™ New jurisdictional statutes that take effect in July 1, 1970,
relax these requirements drastically. These statutes pcrmit California courts
to assume jurisdiction over nonresident defendants “on any basis not in-
consistent with the Constitation of this $tate or of the United States.”®
Notice requirements may be met either h}r personal service or by service
through the mail.*®* Although quasi-in-rem jurisdiction may still be needed
with respect to “a defendant whose whereabouts are unknown and who has
no known fixed location,”®* the need for attachmcnts to obtain jurisdiction
will probably not be grcat.

B. Defendanis’ Interests

The days of imprisonment for debt are gone in California;* the prin-
cipal remedy now available to creditors is seizure of a debtor’s property.
Arguably the scope of this remedy should be limited to accommodating two
interests of a defendant: (1) his interest in maintaining a basic Jivelihood

- for himself and his dependents; and (2) his interest in paying no more on
2 claim than 2 court would find him to owe.

The first problem is dealt with in the laws exempting certain property

from attachment and execution.® There has been a trend in recent years
toward expanding the list of exempt property, a trend due in part to in-
creased concern for debtors’ rights. As one might expect, the legislature is
- under constant pressure from both crcditbrs and debtors to revise the ex-
emption fist.”

The second debtor’s interest—that of 'assuring that he pays no mare
on 2 claim than a court would find him 'to owe—is more complex, This
interest would be best protected by limiting the feverage a creditor can ob-
tain from 2 levy. The fact that a defendant may have valid defenses that
* attachment will impel him to forego raises both constitutional and equi-
table problems. The constitutional probl¢m st¢ms from the confiscatory
nature of attachment; hardships are 1mposcd on the defendant without
notice or an opportunity to be heard.” Even when due process constramts

%9, CaL. Coog Crv, Pro. § 419 {(West Supp. 1969}, -

o. I4. § 410.10. The Comment of the Judicial Council to this new section lists 11 possible bases
of jurisdiction over individuals: presence, domicile, residence, citizenship, consent, appearance, doing
business in the state, doing an act in the state, causing an eifect in the state by act or amission else-
whcre ownership, use or possession of a thing in the state, and “other relationships.” The last cavegory
* is explained as encomipassing “other situations where the :hdmdual has such a relationship to the state
that it is reasonable for the state to exercise stich ;unsdx:lnn. Id., Comment.

61. 14. §415.40.

61, 1d. § 41%5.50, Comment.

§3. See Is re Harris, 6g Cal. 2d 486, 445 P.ad 148, 72 Cal. Rpir. 340 {196B).

64. Cai, Cope Civ, Pro. §§ 6g0~.25 (West 1955 & Supp. 1969).

65. For example, in 1968 the Czlifornia legistature passed a bill o exempt all wages automati-
cally. Cal. Assembly Bill Mo. 1208, 1968 Reg. Sess. {introduced Mar. 26, 1968, Cavr. AssensLy . 1406
{1968} ). The bill was vetoed by Governor Redgan. 1 Cav. Dicesr 83 (1958).

66. Ser Sniadach v, Family Fin. Corp., 395 U.S. 337 (1969); McCallop v. Carberry, 1 Cal, ad
503, 464 P.2d 122, B3 Cal. Rptr, 666 (1970); text accompanying notes 74—Ba infra.
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bave been satisfied, there may be reason to limit further the potential lever-
age gam to plamnﬁs 1t may seem equitable, in balancing a particular plain-
6iff’s interest in attachment against the degree of hardship to the defendant,
that a seizure be limited or modified. For example: the plaintiff, who has
the power to select the assets to be scized, may choose assets the seizure of

which will maximize his leverage. The defendant in such a case wili have a
strong interest in substituting other assets as sccunty—an interest that is
surcly worth protecting,

C. Third-Party Interests

The final set of interests to be considezed are those of third parties. Im-
portant among these are nonattaching creditors, garnishees, and owners or
co-owners of property levied on while in the idebtor’s hands.

Attachment by one creditor almost invariably affects the interests of the
debtor’s other creditors, In those cases involving comfortably solvent debt-
ors, the cffects may not be important; but often, however, an attachment
seriously reduces the debtor’s capacity to satisfy his other outstanding ob-
hgauons The first creditor to attach gains considerable bargaining power
in any negotiation toward a composition with other general creditors.
Other creditors can, in some cases, nullify an attachment by filing a petition
in bankruptcy within 4 months;* but bankruptcy procedures are cxpcnsivc
for all concerned, and a potentially viable business may not survive the
process.

Creditors are not the only third parties whose rights may be adversely
affected by attachment. An early form of attachment allowed seizure of
property belonging to residents of the debtor’s town in order to compel, by
community pressure, the debtor’s appearance in court.” Levies today still
create hardships on third parties, though not in such a blatant form. Gar-
nishments are often costly and inconvenient to the persons on whom they
are served, and personal property belonging to third parties may be seized
while in the defendant’s possession.” Levies that put pressureona debtor by
mﬂlcung inconvenience and hardshps on third parties would seem to re-.
quire special justification. :

D. General Economic Considerations

~ Any procedure for collecting valid debts and adjudicating disputed
claims consumes resources. Both plaintiffs and defendants incur direct and
court-imposed costs in adjudication; the pukbilic also subsidizes the process
to some extent. Implementation of such prejudgment rémedies as attach-

67. Bankrupecy Act § 67(a)(1), 11 US.C. § tuy(a)(:)l {1964); sec ext accompanying note 27
supra,
68. W, Bxaxpon, THEe CustoMary Law or Foreion Arracament 5 {1861).
. 89, See text accompanying nates §2 & £od isjfra.
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ment generates additional costs, Some portions of these too are borne by the
tax-paying public; some are borne by the pérties to the suit, who must pay
sheriff's fees, storage costs, and so on; and some are incurred by third
partics—garnishees, and owners of attached property who must file third-
party claims after their property has been seized,

Cost factors play an important part in creditor decisions regarding at-
tachment. As Part IV will indicate, levies requiring a high deposit are used
more cautiously than are their less expensive counterparts.” The cost to
creditors of attachment procoduzcs may well be reflected in the prices they
charge their customers and in the general dost-of credit.
 Laws that freely allow attackment may precipitate bankruptcies, with
attendant social costs. One recent study disclosed a correlation between
state bankruptcy rates and the amount of wages exempted from garnish-
ment.” Federal bankruptcy law permits the nullification of some attach-
ments made within 4 months of the initiation of bank.ruptcy procecdmgs ;
thus the creditor who attaches a substantial portion of the assets of an in-
‘solvent debtor virtually invites compe-.ng creditors to file a petition in
bankruptcy as a means of preserving theif rights. The result may be to
- force into bankruptcy going concerns that might otherwise have developed
into solvent businesses.

A system that peglects creditor mtcrcsts by making collection unduly
expensive and difficuit to achieve will generate costs of a different kind. A
creditor whois not permitted prior to trial td secure assets sufficient to satisfy
his claim may find himself with no assets fo levy on after judgment. This
may lead to an increase in the cost of credit™ and a denial of credit alto-

. gether to certain groups. Such competing cconomic considerations are not

readily quanuﬁablc This Note will focus imore particularly on the costs
of the use of the writ to the parucs mvolvci

IIL DUEPnocEssRmymEMmm

Flexibility in the design of a state attachment statute is lm:utcd by the
due process requirements of the fourteenth amendment. These require-
* - ments have recently been redefined by the United States Supreme Court in
Sniadach v. Family Finance Corp,™ in which the Court struck down the

0. Compare text accompanying note 113 infra swith neh Sccompanying note 135 infra.
1. Myers, Noon-Buiiness Bankrupicies, in PROCEEDINGS oF THE TENTH AnNvaL ConreRsnce,
or Consrmen Insormation 11 {K964). See alio Brunn, supra note 9, at 1236, For a discus-
sion of alternative explanations for this cotrelation see Note, Fage Goraishment in Washington—dAn
Empirical Sindy, 43 Wasn. L. Rev, 743, 766-69 (1968).

3. See note 27 sipra and accompanying text,

23. See, e.g., California Assembly Interim Cammittee on the Judiciary, Transcnpt of Procecdings
on .hm;&mcnts—l:‘.umpuon of Personal Property 30, June 23, 1964. But see Note, supra note 71, at
272 nabo.

74 295 U.S. 337 {196g).
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Wisconsin wage garnishment law, This statute gave the plaintiff xo days to
serve a copy of the summons and complaint on the defendant after service
‘of the writ of attachment on the garnishee, thus making it possible for a
defendant’s wages to be seized before he knew of the underlying suit.™ The
defendant in Sniadack challenged this procedure on the ground that the
taking of wages without prior notice and without a hearing constituted a
deprivation of property without due process of law in viclation of the four-
teenth amendment. The Supreme Court upheld thc r.hallcnge Justice
Douglas wrote for the majority:

* Such summary procedure may well meet thc requirements of due process in ex-
traordinary situations. . . . But in the presenticase no situation requiring special
prolnction to a state or cmditor interest is presented by the facts; nor is the Wis-
consin statute parrowly drawn to meet any such unusual condition. Petittoner was
a resident of this Wisconsin community and m personam jurisdiction was readily

obwnablc 78

After determining that no extraordinaty creditor interest had been
shown to exist in the case before it, the Court strongly emphasized the
unique consequences of wage garnishments. Noting that wages are “a spe-
cialize? type of property presenting distinct problems in our economic sys- -
tem,” the opinion stressed the “tremendous bardship” often resulting from:
a levy, citing possible loss of employment, the “easy credit nightmare,” the
leverage gained by creditors through wage garnishmcnt, and the harsh
consequences that often follow from loss of income.”™ The opinion con-
cludes that : :

& prcjudgmcnt garnishment of the W:sconsm type may as a practu:] matter drive
a wage<carning family to the wall. Where the taking of one’s property is so ob-
vious, it needs no extended argument to concliide that shsent notice and a prior
‘hearing . . . this prejudgment garnishment procedu.re ‘uolates the fandamental

principles of due process.™

Although the opinion leaves many qucstion.s unanswered, it is clear
about the following: The garnishment of Christine Sniadach’s wages was
unconstitutional because it effected, wn.hout notice to her or an opportunity
for her to be heard, an “obvious taking” without a showing of an “ex-
traordinary situation . . . requiring speaal protection to a state or creditar
interest.” Though the holding is restricted to wage garnishments, the

75. California law, by contrast, required that wage attachinents be preceded by notice to the de-
fendant, Ser Car. Cope Crv. Pro. § 6go.11 (West Supp. 1969), The California supreme court took
pate of this provision in McCaliop, but held that it was not 3 sufficient safeguard to keep California’s
procedure from falling “within the rationale of SaindacA.” McCallnp v. Carberry, 1 Cal. 3d go3, 907,
464 P.2d 123, 125, B3 Cal. Rpu. 6686, 669 {1970},

76. 395 U.S. ac 339 {citations omiteed}.

27. M. at 340-41.

8. 1d. at 341—-43 (citation omiteed).
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Court’s analysis obviously can be applied to attachment of other types of
property. Under such an analysis, the constitutionality of an attachment
faw principally depends on the following factors: hardship, the existence
of an extraordinary situation, and provision made in the statute for notice
and a hearing, On these three points, the Sniadack opinion leaves important
issues unresolved. s . '

A, Attachment as a Taking

The Court clearly indicated that a crucihl factor in determining the
constitutionality of a given attachment is the: hardship it works on the de-
fendant. As Part IV of this Note will show, the degree of hardship in-
volved depends in turn not only on the defendant’s financial circumstances,
but also on the type of property attached, Not every attachment drives the
defendant “to the wall.” ' ' o I '

The majority in Sniadach does not discuss procedures for reducing the
hardships attendant to an attachment. The opinion focuses on preattach-
ment notice-and-hearing procedures as a means of satisfying the require-
ments of due process, Though it does not specifically address the question
whether procedures that reduce the resultant hardships of a levy would be
equally acceptable, its emphasis on the rale of hardship suggests that such
a reform would satisfy due process constraints. One method for reducing
hardship (alluded to in the dissent™) is to prdvide the defendant with pro-
cedures permitting him to modify or lift an 'onerous attachment prior to
judgment without having to sacrifice valid défenses or counterclaims. The
- extent to which constitutional defects in an attachment statute can be cured
by means of postattachment remedial procedires remains unclear.

Another open question is whether 2 statute would be constitutional that
provided for attachment of certain types of property prior to notice and
hearing, even absent an “extraordinary situation,” on grounds that most
attachment levies on such assets do not cause significant hardship. The
answer might depend on the balance among the importance of the creditor
need being served by the levy, the severity of the hardship in the cases in
which it is produced, and the availability of alternative procedures that
would produce less hardship while protecting the legitimate creditor in-
terests involved. | ' ,

-B. Extraordinary Situations

The Sniadach opinion suggests that the Prcscncc of a “situation re-
quiring special protection to a state or creditor interest” may justify pre-
hearing attachment and implies that such a situation may exist when a

79. Id. at 34647 {Black, |., dissenting),
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plaintiff must attach in order for the court in which he wishes to sue-to
have jurisdiction. The opinion strongly suggests, however, that a creditor’s
leverage gain from attachment cannot by itselfjustify a taking without
notice and hearing. In striking down Wisconsin's wage-attachment pro-
cedure, the Court noted disapprovingly that “{t]he leverage of the creditor
on the wage earner is enormous.” The leverage gains of a plaintiff depend
on hardship to the defendant, and hardship in attachment is the source of
the due process problcm, “leverage” exception to the Smiadach notice-
and-hearing requirement would swallow up the rule.

In California, obtaining jurisdiction no longer plays a central role in
creditor use of attachment;™ thus, if any creditor interest justifies prehear-
ing attachment, it must be the interest in security. The “surprise” element
in prehearing attachment is most important to the creditor, who rcasonably
fears that the stock of defendant's assets on which he can levy in execution
will diminish in value prior to judgment. Unless attachment precedes
notice and hearing, a defendant determined tg frustrate exccution can
render himself judgment-proof before the attachment hearing takes place.

Itis not clear from a reading of the Smiadach opinion whether the Court
would find security needs adcquatc to justify a pichearing levy. The Court
made no direct reference to this i interest, and nofe of the cases it cited to
illustrate “extraordinary situations” involved the security needs of ordinary
creditors.”® Even if the need for sccunty is accepted as an extraordinary
creditor need, several problems still arise. First, in some cases a creditor's
security gain from attachment will be slight in relation to his gain from .
leverage. Will a harsh attachment be justified in such situations? Second,
sorne creditor security interests warrant protection more than others. For
cxamplc the law might reasonably give more weight to a creditor’s inter-
est in protecting himself against a defendant’s attempt to strip himself of
leviable assets than to his interest in obtaining priority over other creditors.

C. Notice and Hearing

The notice requirement in Swiadach prcscnts no significant problems
of interpretation, but the details of the hcanng requirement are left ambig-
wous. Justice Harlan, concurring specially in the decision, deals explicitly
with what should be accomplished at the hearing:

Apart from special situations . . . I think that due process is afforded only by
the kinds of “notice” and “hearing” which are aimed at establishing the validity,

Bo. Id. at 341,

81, Sertext accompanying notes 54-62 supra.

812, See Ewing v, Mytinger & Casselberry, Inc., 339 U.S. 594,:508600 {1049); Fahey v. Mallo-
oee, 332 U.S. 245, 253~54 (1947); Coffin Bros. v. Bennett, 277 US. 29, 31-{1928); Ownbery v. Mor-
gan, 256 U.S. 94, 110-12 (1921). A synopsis of the holdings of these cases can be found in McCallop
&. Carberry, 1 Cal, 3d 903, 905 n.3, 464 P.2d 122, 123 0.3, 83 Cal. Rptr. 666, 667 0.3 (1970).
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or at least the probable validity, of the underlying chaim against the alleged debtor |
before he can be deprived of his property or its unrestricted use, I think this is the
thrust of the past cases in this court.®

The majority is much less emphatic on this issue, however. It observes that
Wisconsin’s wage-attachment procedure did not provide the defendant
with an “opportunity . . . to tender any defense he may havc, whether

it be fraud or othcrwmc,”“ but does not elaborate.

If the hearing is to deal with the merits of: the plamtlff’s claim, com-
plex procedural questions are raised. How, if at 'all, is the hearing to differ
from a full trial? An analogy to the prc]unmary hearing in a criminal pro- -
ceeding apparently will not hold; the opinion’s emphasis on the debtor’s

" defenses implies that the tribunal cannot confint itself to the plaintiff’s evi-

dence, What kind of tribunal is required ? How will the costs of the hearing

“be allocated ? If the tribunal finds for the plamhﬂ must the defendant be

allowed interlocutory appeal, and must cxcrc:s& of the writ of attachment
be stayed pending outcome on appeal? One thmg seems clear: A special
pretrial tribunal will be costly, and if its costs arg allocated to plaintiffs, the
result will be to d1scouragc substantially the use of attachment.

The Sniadack opinion thus leaves the answers to many questions in
doubt. In dealing with the levies described in the next part, however, this
Note will adopt the following interpretation of the opinion: The key factors
in measuring the constitutionality of an attachment provision are the hard-
ship which a levy produces, the creditor need wfrlch the remedy serves, and
the protection afforded to debtors’ nghts The plamtxff’ s interest in leverage
does not present an “extraordinary circumstance”—that is, does not justify
a harsh levy, absent substantial procedural safeguards for defendants. The

" plaintiff's security need may present an “extraordinary circumstance,” de-

pending on such factors as the value of defendant’s interest in the asset, the
likelihcod that he will dispose of it prior to execiition, and the extent of the
hardship induced by the levy. A procedure that is found to be unconstitu-
tional (cither in general or with respect to a particular class of assets) may
be saved in two ways: by modifications which grant defendants greater safe-
guards, or by amendments limiting its use to instances in which the creditor
need is sufficient to justify the hardship which the levy produces.

IV. ATtacMENT IN OPERATION

In the following sections, attachment will be discussed as it operates in
California, and more particularly in Santa Clara County, with respect to
five types of property—wages, going businesses] bank accounts, real prop-

83. 305 U.S. at 343 {Harlan, [, concurring; citations omitted).
84. Id. 2t az9.
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erty, and automobiles. The discussion will draw on the analysis developed
in the two preceding parts of the Note.

A. Wages

In McCallop ». Carberry® the California supreme court struck down
California’s wage-attachment procedure on the strength of the Supreme
Court's opinion in Sniadach v. Family Finance Corp.*® The California legis-
Jature must now decide on what basis, if any, wage attachments should
be revived. |

California law required that wage attachments in California be pre-
ceded by some form of notice to the defendant. A plaintiff was given his
choice of either serving the defendant with a'copy of the summons and

complaint or sending him a notice that his wages were subject to garnish-

ment at any time after 8 days from the date of ‘the notice."” All but one of
the cight attorneys interviewed who used wi ge attachment sent 8-day
notices, and most reported that responses from debtors after their receipt
obviated the need for a levy in a large percent pf their cases.” Four of the
attorneys, in fact, took advantage of debtor reaction to the notice by send-
ing it whether or not they planned to file suit anc attach.

The attorneys interviewed who had used wage attachments reported

considerable success with them. Sheriff’s fees were low,™ the asset casily

located,* and the levy exerted considerable pressure on the debtor t6 meet
the creditor’s demand. ‘The wage-carner could defend against garnish-
ments by claiming an exemption of that portion of his wages not auto-
matically exempt, but the exemption could only be claimed after the levy

8s. 1 Cal. 3d go3, 464 P.2d 122, 83 Cal. Rpar. 666 (1970},

B6. 395 U5, 337 (1969). ' .

B7. CaL. Cope Civ. Pro. § 60,11 {West Supp. 1969), . )

88, Almost zny type of active response from a debtor is considered desirable, for it ensbles a
creditor to size up the situztion and perhaps make arrangements with a debtor for extending the pay-
ments. A recent study of collection practices in Los Angeles County surveyed collection agencies about

their use of the B-day notice and reported that “{o]ver half of the agencics report having more than

§0%, success rate from the use of the eight-day notices ™ arrahge with the debtor scttement of his
debt without additional legal action.” NEuMeveR Fouspation, WaGE GARNISHMENT—IMPACT AND
ExtENT 18 Los ANGELES CoUNTT 26 (1968). The three attorneys interviewed in the survey conducted
for this Note who estimated their response rates to 8-day notices set them at 50%, 90%s, and 13%.

oseph L. Weissman, appearing on behalf of the California Association of Collectors before the
Assembly Interit Commites oa the Judiciary in 1964, stated that the siatate requiring notice before
a wage attachment was “an excellent picce of legislation . . . " He added that although it was wo
early to judge its effects conclusively, “it would appear that a substantial number of wage attachments
have been eliminated by virtue of this notice. The debtor will communicate with the creditor and make
arrangements to pay when he reafizes from the notice that . . . eight days later his wages will be
attached.” Califarnia Assembly Interim Committce on the Judiciary, Transcript of Procesdings on
Anachments—Exemption of Personal Property 43, June 23, 1964.

89. Ser Table 2 infra.

go. A significant percentage of wage garnishments, however, is unsucoesshull In the sample, 18
of the o levies atrempted (including both attachments and efecutions) -resulted in returns such as
“Not employed,” and six employers reported that although the defendant was currently employed, no
money was duc. A total of 25 levies failed to garnish any funds.
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and involved a time-consuming procedure—including, in some cases, a
court appearance.”™ , _

Wage garnishments do not depend for their effectiveness solely on the
money actually confiscated, for their indirect repercussions on debtors are
great. The procedure is very expensive for debtors’ employers: They must

calcutate the moneys due to the defendant ‘as of the moment the deputy .

serves the papers, issue separate checks to the sheriff and the employee, and

~ assume full liability for errors. The cost of 4 levy to an employer has been

_ estimated as between $15.00 and $35.00.” The displeasure that employers
feel over incurring these costs is often reflected in their employment prac-
tices. Many companies dismiss employees after their wages have been gar-

" pished two or three times and refuse to hiré persons who have been fired

clsewhere for this cause.” Because California law placed no limit on the

number of successive levies a creditor could order, a creditor could levy
week after week.™ Thus a debtor who had his wages garnished had a real
incentive to make immediate arrangements with the plaintiff after the first

Ievy. A collection attorney who reported having from “75 to 100 percent

success” with wage garnishments and whose practice it was to request 3
successive payroll levies said, “If they don't call in, [ let the levies run. Either

way, | get the money.™ :

“Although wage attachments are 1v-a\luablt to creditors for lcvéragc pur-r

poses, a requirement that they postpone wage garnishment until after judg-
ment has been obtained wouild cost them little in terms of security. The
creditor would rarely lose more than the possibility of seizing those wages
that the defendant earns in the period before judgment; aithough a wage-
carner determined to frustrate execution might do so by quitting his job

or assigning his wages, creditor experience suggests that instances of this-

kind are rare. Most attorneys interviewed poutinely served notice of the

g1. Cf. Cav. Coom Civ. Pro. § 650.26 (West Supp. 1969]). :

g2. Wall Street Journal, Mar, 15, 1966, at 14, col. 3. ¢ plso Note, smpra note 71, at 754=56.

93. See Note, mipra note 71, 2t 756=58. -

94. In only 35 of the 51 wage garnishments attempted was it possible to discern from the fle
how many levies the plainGd had requested. The distribution was as follows: : .

No. of Levies Reguested _ No. of Cases
1 i ]
2 ; 16
3 . [
45 : 2
“Until satished” <

On instructions to Ievy "untit satisfied,” the sheriff garnishes at the intervals specified by the plaintiff
until the demand or judgment is satisfied. .

5. Altorneys interviewsd reported varying rates of response by defendamts to levies on wages,
See note 83 snpra. One stated that a levy “rarely” induced a response, explaining that since his suits
were generally for nonsupport he dealt primarily with “irresponsible” defendznts, The attorncy quoted
in the text above reported thar, of the defendznts whose wajges he had garnished, “more than 75 per-
cent ket the writs run.” The other three attorneys who estimated their response rates to wage garnish-
ments had better luck; they reported rates of 65%, 75%. and 809 afier the Arst levy.
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impending levy on defendants at least 8 days prior to attachment of their
wages, and creditors’ representatives spoke highly of the 8day notice pro-
cedure before a California legislative committee.”® When the attorneys
surveyed were asked whether the lack of availability of attachment had
hampered their ability to execute against wages, several stated that they
missed the remedy for such reasons as “it takes longer to collect now,” but
none expressed a feeling that the effectiveness of execution fevies was en-
dangered. _ L

The loss to creditors resulting from the abolishment of wage attachment
is thus primarily a loss of leverage. In light of the numerous hardships to
debtors and employers and the undesirable e¢onomic consequences of the
levy, it is highly questionable whether a restructuring of wage attachment
to bring it within the requirements of due process as indicated by Sniadack
is desirable. In an important analysis of wage garnishment in California,
George Brunn has summarized the case for exempting wages from levy as
follows: ' : ' )

Wage garnishment is costly. Its immediate q:osu include official fees—charge-

able to debtors—expense to employers, and the community’s subsidy of the gar-
nishment process. There are other costs in terms of distress and etonomic hard-
ship when the family whose earnings are gardished spirals into bankruptcy or
unemployment. And there are fosses to credit- 3 from garnishment-triggered no-
asset bankruptcics. Hardship is not limited to 'bankruptcy and unemployment;
a debtor who avoids both is faced with a fifty per| cent wage exemptien, an amount
that in the great bulk of cases is grossly inadequate.

Wage garnishment does not produce hcneﬁ:s to match these disadvantages.*”

Brunn concludes that wage garnishments, whether levied before or after
judgment, ought to be abolished completely.* The California legislature—
in passing a bill abolishing the remedy*—has espoused a similar viewpoint.

‘The new federal law™® will further restrict wage attachment in those states -
in which it is stil} available. A weighing of the competing interests discussed

in Part II of this Note casts doubt on the wisdom of resuscitating Califor-
nia’s wagc-attachment procedure in any form. - : '

B. The Going Business ' "

Personal property capable of manual delivery is generally seized by re-
moving it to a warchouse. The deprivation of use that the levy entails can
often cause serious hardships. If the property belongs to a going business,
the effect is particularly severe, for remaoval of its stock-in-trade and equip-

of. Sez note 88 mipra,

97. Brunn, spre tiote 9, at 1246
9B, Id. at £248.

9%, See potc 85 supra.

100, See note 8 supra.
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ment is tantamount to closing it down. Prior to 1965, the law provided that

all personal property attached was to be taken immediately into custody;

no exception was made for assets essential to the running of a business.
A. proprietor was thus put under immense pressure to make arrangements
to avoid the completion of 2 levy, and because the levying officer “must not
linger longer than reasonably necessary to carefully pack up and prepare
the goods for removal,”® the arrangements had to be made almost im-
mediately. The defendant’s principal alternatives in this situation were to
post security,**® pay the sheriff the amount demanded by the plaintiff, or
settle with the plaintiff over the telephone. Because obtatning security was
usually difficult for a defendant with financial problems, the plaintiff was
easily able to place himself in a powerful bargaining position.

Since 1965, the law has given the defendant:whose business assets are
attached the opportunity to operate under the sheriff's supervision for- 2
days.*® If he chooses this alternative, a “keeper” {an assistant to the deputy
sheriff) is placed in charge of the premises. The keeper’s principal duties are
to collect and hold all money as soon as it is received, take inventory, and
see that no goods are removed from the premis¢s unless they are paid for
in cash.*** At the end of the 2-day period, unless the parties agree to operate
for a longer period under this procedure, the goods are removed to a stor-
age area.™ ' '

The attorneys interviewed who had used thi¢ remedy described it vari-
ously as a “terrific weapon,” “a good. way to induce cooperation,” and a
creator of “immense pressure.” Operating under the keeper is apt to be very
awkward and embarrassing to the defendant. If the business is a retail store,
the manager must explain to customers why they cannot charge or pay by
check. The owner of a laundry or repair shop is in a stifl more embarrassing
situation, for his customers must either file third-party claims with the
sheriff or pay for the full value of their goods if they want to retrieve

101. Stevenson Bros. Co. v. Robertson, 21 Cal, App. 224, 228, 131 P. 326, 328 (2d Dist. 1913).

1oz, See notes 28—2¢ supra and accompanying text. ‘ C

103. Car. Coog Civ, Pro. § 542(3) (West Supp. 1969). .

to4. The following “terms and conditions” governing operation of a busincss under levy were
prepared by the Sheriff of Los Angeles County and are given to the propricter of a business at the time
alevyis exercised: .

. All monics collected, s well as menies now on hand, shall be turned over w the Deputy
Sheriff. He will issue receipts for all monies collected. - i

*“a, Keys to the premises shall be retained by the Deputy Sheriff, and will be retwrned when the
attachment is released. ’

“3. All sales shall be for cark only. No credit sales.

“4. Checks shall not be cashed or accepred, :

“s. All payments received by mail will be turned over to the Depury Sheriff.

*§. No monics shall be paid out for aperating exponses. ,

*2. Property shall not be taken from the premises unless paid for in cash.

=8, A Deputy Sheriff shall remain on the premises twenty-four hours per day until the attach-
ment is released.” E. Jackson, skpre note 21, § 5.56. )

105, See Car. Cooe Civ. Pro. § 542(3) {West Supp. 1965).
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them.*® The proprietor of a restaurant or tavern is likely to find that the
presence of a keeper dampens his customers” spirits. A keeper installed in
a construction firm will keep all trucks from leaving the yard, thus halting
operations for the day.*”" ' _

In situations such as these, the defendant is apt to want the keeper re-
moved as quickly as possible, and the cases samipled reveal that this is gen- -
erally what occurs. Although the minimum charge for a levy is for an
8-hour shift, in 20 of the 25 cases sampled in which going-business levies |
were actually put into effect, the kecper was withdrawn in less than 8
hours**® In cight of the 25 cases, the deputy recovered the full amount of
the demand, either from the seizure of cash available on the premises or
through payment by the defendant from funds procured from outside
sources. In 11 cases the levy was terminated by telephoned instructions
from the plaintiff or his attorney. Several of these levies were obviously
terminated because of their ineffectiveness, as when a storage company
closed early for the day, or when the keeper found himself all alone in a bar.
The results of these interviews suggest, however, that most early termi-
nat’sns are due to arrangements made between plaintiff and defendant.
One attorney stated that “8o to go percent of the levies result in a panic
call” from the defendant. Another observed that unless there is a “real
financial problem,” the usual response is that the keeper is “out of there in
10 minutes.” . :

A going-business levy is thus well suited tq aid a creditor in obtaining
leverage in his dealings with a debtor, Its role in obtaining security for
judgment is more complex. Theoretically, the principal functions of the
keeper are to guard the assets of the business so that they will be available
for removal after a 2-day waiting period and to'scize any cash and other
liquid assets that are on hand or received during the period that the lien is
in force. In fact, creditors are not much interested in the former function,™
for it is expensive to have the assets stored and not beneficial on balance to

cither party, The cash-on-hand of a going business will ordinarily be avail-

306, “[A]l property on the premises shall remain under the power of the vrie unless released
by legal process, such as by written release or third party claiml proceedings, ete. The sheriff has no
authority to let property under attachment go out of his hands, except in due course of law, and if he
does, and the debr is lost, e is responsible to the plaintiff in the action for the amount of the debr”
SuERITFY MAKUAL, spra note 18, § 7.58{r3)(d). See Sparks ¥. Buckner, 14 Cal. App. 2d 213, 57
Pad 1335 {4th Dist. 1936). - ' _

107, At the defendant's option, vehicles belonging to a going business may be left on the business
premises under the care of a keeper for two days before being removed oo 2 sworage ares. Car. Conz
Civ. Pro. § 542(3) (West Supp. 196933 see E. JacksoN, supra niote 2L, § 9.57. If several vehicles are
involved, the lateer procedure is, of course, far less expensive. :

" 108, Fourteen of these levies were released within 3 hours. See Table 5 infra.

109. “This Fact is reflected in the case survey. In only one of the 36 cases invelving going-business
levies was any property acually removed from the premises; in: 20 cases the plaintiff did not request
the sheriff 1o attach the property for the entire 2 days required before the assets could be removed. In
five cases a continuous levy for 2 days was requested; in 11 cases the length of time the plaintff re-
quested the keeper W remain on the premises was unclear from a reading of the files,
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able for execution. A debtor, forewarned of 2 levy, who does arrange to
keep less cash on hand and request his customers 'to withhold payment, can
only pursue such a course for a short time without seriously restructuring
- the operations of the business. Of course, a plaintiff who had reason to be-
Keve that the defendant was planning to sell or dlose down the business or
encumber its assets might have a strong need for an immediate levy, but
the consensus among the attorneys inti:rvicwcd!was that the number of
true “deadbeats” who would go out of their wayto avoid levies was small.

One attorney summed up this attitude when he said that immediate secu-
7ty was not needed “except against a very small percent of debtors.”

- Several attorneys mentioned another sort of benefit that can be derived
from going-business levies—the establishment of priorities in case of bank-
ruptcy. For a creditor whose debtor is verging on insolvency, the time lost
in waiting for a judgment and an execution levy £an be critical. An attach-
ment levied when a business is in a shaky financlal condition can have ex-
tremely damaging consequences, Since the pressire induced by the levy is |
often sufficient to compel an immediate payment to the attaching creditor
of a sum larger than the business can actually affgrd to pay, other creditors
who learn about the levy are likely to cecome increasingly concerned about
the financial well-being of the business, and anxjous to establish priorities
~ for themselves. One attorney interviewed stated that he disliked attaching

the assets of a going business, but felt compelled, te do so anyway because

he had lost out too often to other attorneys who levied while he was giving

the debtor a chance to work out his problems. o

The result of such attachments can be a series of levies so crippling to the -
business that they force it into the very bankruptcy the creditors feared. An_
attorney interviewed in person related that he thad just received a case

 against a debtor he knew was in déep financial tfouble and paying off his
 creditors at “s percent 2 month.” The attorney stated that he would not
attach because it would surely send the debtor into bankruptcy, but added
that some attorneys “don’t care what happens.” Another attorney charac-
terized the going-business levy as “a killer. . . | It is almost impossible
- tosave a business in trouble when it is hit by a series of levies.”

The foregoing analysis suggests that a procedure permitting prehearing
attachment of the assets of a going business raides due process problems
similar to those discussed in the Sniadack opinion. Such attachments
are certainly “takings”; the alacrity with which defendants move to get
them lifted indicates that they work substantial hardship. The plaintiff
rarely stands in real need of security against cva'Five action by the defen-

“dant; his interest in priority over other crcditorj is far from compelling.
~‘The attachment and bankruptcy laws encouragd a levy at an early stage

of a debtor’s delinquency, where the consequentes of permitting such a
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seizure may be to force a potentially viable concern into bankruptcy. Since
California’s present law does not limit prehearing attachment of the assets
of a going business to * cxt:raordlrmr'j'r sitpations,” 1ts constitutionality is
cast into doubt by the Swiadack opinion.
The adverse economic consequences of a gmng—busmcss levy cast doubt
" on its overall dcsuab;ht;r even if the law wnT.rc remodeled to bring it within
the due process requirements as set forth by Suiadach. The lcvy does, how-
ever, serve some creditor interests besides lgvcragc and security against the
claims of other creditors: It facilitates colle¢tion agamst debtors who might
otherwise put up sham defenses in court or be evasive in other ways, secures
assets for creditors dealing with “dcadbcats, and reduces the costs of col-
Jection. It might therefore be desirable to make the remedy available to
creditors when these interests are present. Thc Note will discuss in Part V
methods of modxfymg the present attachmcnt procedure to make it consis-
tent with the requirements of due process, ‘while preserving its usefulness
to creditors in these exceptional situations. |

C. Bank Acconnts

A lev ¥ upon a bank account is effected when thc deputy serves a copy
of the writ on an officer of a branch in vyhlch the defendant has an ac-
count.*® The bank will deduct any money owed to it,*** and placc the re-
maining funds (up to the amount of the greditor’s demand) in a special
account over which the defendant has no control. The defendant is then
notified. If the writ is an execution, the funds are forwarded to the sheriff;
money seized under an attachment is gcncxially held by the bank.™*

‘Bank-account levies were popular with p large number of the attorncys o

interviewed. Sheriff's fees are low,™™ and, though sometimes there is little

or no moncy left after the bank has set off the amount owed it, occamnally _
a plaintiff will be able to garnish an amouht sufficient to satisfy his entire
demand.***

Use of bank-account levies is restricted by the difficulty mast attor-
neys have in locating accounts. Although large-volume creditors generally
record the name and branch of all checks; they receive, thus giving them
ready references in case a lcvy is desired, scvcral of the attorneys stated that
they had great difficulty in finding accounts. Even the better organized

210, Caz, Coox Civ. PrRo. § 542(5) (West Supp. 1969).

111. Ser Smith v. Crocker First Nat'l Bank, 152 CaI. App. ad Baz, 834, 314 Pad :37, 239 {am
Dist. 1957); Ca. Crv. CooE § 3054 (West 1934,

112, Telephone conversation with Captain Martin LeFévre, Apr. 15, 1970.

113 The fees of the 15 cases sampled ranged from $4'to $22, the median fee being I;r See Table

o |

lu Of the 14 bank-account levies in the sample in which the amount demanded or the judg—
ment obtaired was discernible from the file, four resulted ih the seizure of an amount large enough to
satisfy completely the demand or julgment. One of these dpses involved a demand of $686. By con-
trast, wage garnishments rarely result in seizure of sufficicht funds o satisfy the demamnd; the Jargest
amount seized in any series of wage garaishments in the sample was $236, after 1wo successive Jevics,
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creditors can be easily foiled by the wary debtor who frequently switches
banks, and the fact that 6 of the 13 levies in the sample resulted in returns
of “account closed” and “account overdrawn™ indicates that quite a few
attorneys are misled by defendants into levying at the wrong time or place.

Since a bank deposit is an asset that a wary debtor can easily move, one
might expect security to be an important factor in creditor use of this form
of prejudgmerit attachment, Several of the attorneys interviewed did state
that they felt a need for a prejudgment seizure, one adding that he had

~ had 2 “bad cxperience” when a debtor withdrew funds from an account.

Other attorneys expressed a preference for putting off bank-account levies

to the posjudgment stage.”** Their reasons varied: fear of suits for wrong-

ful attachment; experience suggesting that levies attempted several months
after judgment were apt to be more sufcessful than attachments because
“the debtor is less wary then;” and a contfidence that many debtors, secure

in the belief that their accounts are not known, will not bother to shift banks

 repeatedly, thus reducing the creditor’s peed for security.

Bank-account levies are generally lesq desirable as a means of obtaining
leverage than are wage garnishments of going-business levies. Their side
effects on the debtor are less severe, for the levy generally does not adversely

' affect third parties whose goodwill is imjportant to the debtor, and, unless

- the debtor has an immediate need for the funds; it does not impose a hard-
- ship on him. Should the defendant happén to need the moncey, however, the
_plaintiff will be in a position to exchang a favorable settlement for release

of all or part of the frozen funds. The plaintiff who happens to levy shortly
after the defendant has deposited his wages is in a particularly strong posi-

 tion in this respect, for although half of a debtor’s wages are safc from
 garnishment while in the hands of his employer,™* the entire paycheck can

be seized through a bank-account levy.: o
Bank-account attachments present less serious constitutional problems

than levies against wages and going businesses. The amount of hardship

entailed is generally minimal, and the ¢ase with which bank deposits can
be disposed of creates a strong creditor security need. As the character of the
assct requires that the defendant be completely deprived of its use in order
to protect the plaintif, the procedure followed in seizing the bank account
appears appropriate. Thus duc process requirements are probably satisfied
under the present system.. ' '

Even assuming that the current procedure meets due process require-
ments, limited modifications may be called for in certain types of cases.
Seizure of recently deposited wages can produce great hardship in particu-

11%. OF the 15 bank-account levies sampled, 7 w:re attachments, Mone of the § executions was
levied ot deposits previously held under an attachment.
115. Car. Cone Civ. Pro. § 6go.13 (West Supp. 1369).
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lar cases,”” and may defeat the purposes of the wage cxemption statute.*
Although it is undoubtedly within the equitable power of a court to modify
a bank-account Jevy upon a showing that it stized recently deposited wages,
the problem might be better handled throngh 2 modification in the ex-
emption statutes. , ‘

D. Redl Property ' |

Levying upon real property is simple: The sheriff records a copy of the
writ with the county recorder and either posts a copy in 2 conspicuous loca-
tion on the land or serves a copy on its occupants.”** Levics on real property
are considerably less common than levies op going businesses or automo-
biles;?™ only onc of the 24 lawyers interviewed levied upon real estate
more than occasionally. Attorneys mtcmcw[cd emphasized the expense in-
volved. While the median sheriff's fee for. real estate attachment in the

“cases sampled was §19,”** the plaintiff must often incur much larger ex-
penses in focating the property and ascertaining the defendant’s title or in- -
terest in it. One attorney interviewed reported having spent over $500 on
a “name search,” only to come up with a hegative result. His client was
not happy with the procedure. : S

Although a creditor’s security gain from real estate attachments may
be substantial, his leverage gain is typically small. Unless the defendant
intends to sell the Jand, the levy creates little disturbance in his life, for he
is permitted by law to retain full possession of the land Jevied upon, and his
possession may continue for one year after sale of the property under an .
execution™™ This lack of pressure is revedled in the results of the cases
sampled: 26 of the 34 real estate levies made during the 15 months pre-
ceding date of the sample were still in effect at the time of the surveyt® -

Levies in execution on real property are cumbersome and costly. A

homestead exemption of $15,000 can be claimed by a defendant at any time

before judgment is entered,™ and the bidding at the sale must start at a

sum equal to the debtor’s homestead allowance plus all liens and encum-
brances.?* If this sum approaches the value of the property, there may not

7. See ext accompanying note 116 supra. i
118, “[T]he fundamental reason for the enactment of exemption laws is to protect a person . . .
from being reduced by finangial misfortuns to abject poverty . .. . Bertozxi v. Swisher, a7 Cal,
App. 2d 739, 742, 81 P-2d 10186, 1017 (15t Dist. 1938). .
119, CAL, Copk Crv, Pro. § 542(1) {West Supp. 1960):
120. See pole 1T supra. .
121. See Table 2 infra.
122, CaL. Cong Crv. Pro. § 706 (West 1955). .
133, This is particelarly impressive in light of the fadt that all of the automobile levies and all
:fu:;ene of the going-business levics made over & comparable period had been terminated by the time
survey. : : i
134. Yager ¥, Yager, 7 Cal. 2d 213, 217, 60 P.ad 422, 434 {1936); see Car. Civ. Cooz §§ 1247,
1260 (West Supp. 19609). ’ ‘ ' ’ »
. 138, Cai. Crv. Cooe § 1255 {West 1954). :
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be much value for the plaintiff to draw upon, Even if the land is unencum-
bered and a homestead exemption not filed, the sale procedure is slow and
unwieldy.”™ _ ; |
A judgment creditor has available a much more practical device for
* dealing with real estate: the abstract of judgment. The law allows a judg-
ment creditor to file with the recorder of any county an abstract of the judg-
ment obtained against the debtor; such filing creates a Hen for 10 years on
all real property within the county owned by-the judgment debtor at the
time of the filing or acquired by him during the life of the lien.”” The filing
of an abstract of judgment was popular with almost all the attorneys inter-

viewed™™ because it is inexpensive and canibe an effective collection device

if the debtor desires to selt o borrow on his real property. -

The writ of attachment serves well as security for both abstract-of-judg-
ment and execution procedures. Not onty does an attachment lien take
precedenice over all the subsequent liens of pther creditors,'™ but both types
of postjudgment fiens take the priority date of the prior attachment."™

 Thus an attachment protects the plaintiff against transfers by the defendant

and gives him priority over other creditors who may file abstracts before
he is able to obtain judgment. - '

The constitutional problems raised by feal estate levies are less trouble-

some than those posed by going-business or wage attachments. The de--
privation invelved is generally minimal;| the defendant is not deprived

of the use of his property. In addition, the need of creditors for security is
often great, particularly if the dispute involves the land.*” -

_ 'The current procedure seems reasonabile from the standpoint of costs
and equities. The costs to creditors and debtors in the form of sheriff's
fees are larger than those resulting from bank-account levies, but they do

not seem inordinate in light of the larger demands involved." Unlike auto-
mobile seizures, real estate levies do not tielup assets by depriving all parties

of their use: Crops can still be grown, and tenants are not disturbed. In - -
126, The judgment debior has one year in which to ' the property by paying the purchaser |

the.prics bid at the salé. Car. Cooe Civ. Pro. § 702 (West Supp. 1969). 1f the land is sold for less
than its market value, therefore, the judgment debtor is likely to redeem. Thus the plaintiff who
désires complete satisfaction of his judgment must make certain that the bidding reaches at least the
: rahnofﬂmindgmem.‘l‘h:multisthathhbidilaptnqbeth:highbidatdreancﬁon. (This s in
fact what happened in the enly cne of the 37 real estate leyies in the sample in which 2 sale occurred-—
the judgment creditor's bid of the value of his award plus sheriff fres was the high bid of the sale.}

127. Cas. Cook Civ. Pro. § 674 (West Supp. 1969). | . )

- 128, Several atiorneys said that they always or “routincly” filed abstracts. The auther of a book
designed for prachicing attotneys recommends that consider filing abstracts “not only in the

county of the judgment debror’s residence but also in sarrpunding counties where the debtor may own
or acquire real property.” E. Jacksoe, supra note 21, § 15.19.

) 129, Car. Civ. Cons § 28g7 {West 1954). .

130. Cavr. Cobe Civ. Pro, § 7oo {West 1955}, ;

131, One attorney interviewed stated that real emuI attachments were often used by real estate
brokers who were fearful of niot being paid their commistion in a sale of the land scized. Few buyers
are willing to go ahead with a sale when there is an atta'Fhmcnt lien o the property.

132, See Table 2 infra. -
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addition, real estate holdings (othcr than homesteads) scem a particularly

appropriate class of asset for seizure, because their seizure does not generally
threaten the economic survival of the debtor. Since the hardship to debtors
and third partics is generally slight, the creditor need genuine, and the pro-
cedure cfficient, real property attachments might be taken as the model of
an equitable prejudgment seizure, : _ :

E. Automobiles

‘The procedure for levying upon real estate is simple in comparison with
that for levying on an automobile. To levy on an automobile, the plaintiff
maust supply the sheriff with the license number, general description, and
location of the vehicle. If the car is kept in a residential area, the deputy™
will attempt to locate it in the carly morning, when most people are at
home. After he finds the car, the keeper who accompanies him effects the
seizure by sitting on its hood while the deputy attempts to notify the owner.
X the owner is contacted, he is given the optioh of immediately paying off
the demand, driving the car to a storage area (accompanied by the keeper),
or having *he car towed away. If the owner cannot be located, a copy of the
writ and notice of the seizure is left in a conspicuous location at the place
of seizure, and the car is towed to storage.

This procedure can be a highly effective mq::ans of co]lécting claims, for |

many individuals depend on their automobiles for transportation and are
reluctant to sec them confiscated even for a shart period, Thus it is not par-
ticularly surprising to find that 10 of the 22 levies completed in the sample

resulted in an immediate payment to the deputy. In spite of this high rate

of immediate success, few of the attorneys intetviewed ¢xpressed any fond-
ness for the levy; most complained about high fees™* and inadequate re-

The comparatively high sheriff's fees represent only 2 part of the cost
of using the levy. A large deposit™ is required, and the attorney must incur
costs in locating the vehicle and checking its title. The likelikood of having
to pay for an unsuccessful levy is high; ane-third of the 33 levies attempted
in the survey resulted in a return of “not found,” the largest percent of un-
successful attempts in any class of property studied.'™ If the automobile is
located and the defendant does not pay the deputy immediately, the car
must be stored and the plaintiff must pay all vosts incurred.’™ When the

133. The procedure here described is that followed by thdl Sheriff's Department of Santa Clara
Countjﬁr.g Interview with Depury Sheriff Edward Nissen, a tevying officer, in San Jose, California, Oct.
21, 1964, :

134. The median fec of the automobile levies sampled was '514. See Table 2 jnfra.

135, The deposit demanded varies from county to county] the Sheniffs’ Manual recommends a
deposit of $75 per vehicle. Suenirrs’ Manoar, supre note 1B, § 4.21.

136, Ses Table 3 infra. ‘ -

137. Ser Cavr, Cooe Civ, Pro. § 542(4) (West Supp. 1969). '

R




1280 STANFORD LAW REVIEW [Vol. 22: Page 1254

storage costs approach the amount of the original deposit, the shenff will
request additional deposits and will relgase the car if these are not promptly
made."* If the levy is an attachment and the defendant asserts a defense,
the necessity of storing the automobile for an cxtcndcd period will compel
the plaintiff to advance large deposits. |

Levies on automobiles owned free|and clear by the defendant may be

~ an effective device. Most of the autorhobiles in the sample were actually

owned by lending institutions that had financed their purchases.”®® The
law requires the sheriff to notify the legal owner soon after the vehicle is
seized.** If the legal owner files a third-party claim with the sheriff to pro-
~ tect his interest, the vehicle will be released to the defendant unless the
plaintiff posts a bond or depesits cash equal to twice the value of the prop-
_erty claimed.'® An attempt to realize in execution the unencumbered
value of a mortgaged car is usually spequlative and can be risky. There may
be little value in the automobile over and above the lien and the statutory
exemption,’® and if the car, when sold at 2 sheriff’s auction,“' brings less
than the sum of the value of the lien plus the exemption, the plaintiff must
pay the difference. A plaintiff who has seized a mortgaged vehicle and is
confronted with a third-party claim thay thus have no alternative but to
release the car and take the storage and towing fees as a loss.
~ Levies on unencumbered automobiles may be more effective. The plain-
- tiff will not be easily pressured into reléasing the vehicle,*** for if judgment
is obtained, the costs of storage can be| added to the judgment award and
paid for out of proceeds from the sale.*® The substantial likelihood that
a debtor in financial trouble will haveia lien on his car was mentioned by
a large number of the attorneys interviewed as the reason thcy'avoidod this
type of levy. Some said that they were not even interested in the seizure of
. unmortgaged vehicles, and no longer bothcrcd to check on the ownership
status of a defendant’s car.
Antomobile attachments frequently create hardship sufficient to bring
- into question the constitutionality of the remedy under Sniedech criteria.
- The uées and issues involved in an qutomobile scizure vary greatly ac-

- 342 The cxemption is stated as follows: “One
dred ﬁ&y dollars ($350), over and above all lizns
that the value of such motor vehicle shall nat &

encumbrances on that motor: vehmle, provided
i ooe thousand dollars ($:,oon] 1d. § bgo.24

143. 1d. § 550 {West 1954)34d. § 651 {West lgqs)
- 144, This result is substantiated by the survey, ‘which revealed that plalnnffs are more likely to
riease from storage mortgaged vehicles than u wehicles. As is also to be expected, un-
encumbered vehicles are more 2pe o be sold at zucrign, and the owner of an unencombered vehicle is
m;r:. apt to pay the deputy before storage than is owner of an encumbered wchicle. Ser Table 4

- {West Supp. 1965).

145. CaL. Cooi Crv. Pao. § 682.3 {West Supp. ljﬁg) -
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cording to whether or not the vehicle is encumbered. An unencumbered
vehicle may be valuable as security.’*® The seizure of an encumbered ve-
hicle, however, is normally worth no more than the leverage it can produce,
and the potential for leverage gains does not create an “extraordinary situa-
tion” justifying prehearing attachment under Sniedach. The California
attachment statute, which allows seizure of vehicles regardless of their -
ownership status, may well be t0o broad under the criteria set forth by the
Supreme Court in Sniadach. , o |

An automebile attachment that satisfies the Snizdack requirements will
probably be justifiable on equitable grounds as well. The creditor’s inter-
ests arc surely more compelling if the automobile is unencumbered. In such
cascs, insofar as the §350 exemption'® is adequate to ensure the debtor of
the availability of an automobile for transpoftation purposes, California’s -
procedure seems reasonably fair, f :

V. Moprrication or Presnt Law _

The preceding discussion suggests that modification of California’s
present attachment procedure is desirable, The constitutionality of several
of the levies is in question. Others create undue hardship or expense, It is
clear from the description of attachment in operation that the uses to which
attachment is put, its effects on defendants and third parties, and its consti-
tutionality varies considerably with the type of property involved. The fol-
lowing discussion will suggest methods of déaling with the five types of
property considered in this Note, , )

A. Wage Garnishments

Wages are not currently subject to attachment, and the considerations
of Part IV indicate that a restructuring of attachment to provide for wage
scizures is undesirable. Any consideration of stich a revision would have to
take into account the Smiadach and McCallap holdings, which virtually
compel an adversary-type hearing, A reformed law, instituting a require-
ment for such a hearing, seems less necessary in light of the ease with which
creditors are able to obtain default judgments'** and subsequent writs of
execution, the delay that would have to predede an attachment under a
notice-and-hearing system, and the smail amgunt of money that can gen-
crally be scized in such a garnishment. In addition, the harsh effects of

146, The sample revealed that creditor use of vehicle seizures for security purphscs is not great,
Among the 32 vehide scizures in the survey, ooly foor were jttechments, and only one of these in-
volved the stizure of an unmorrgaged vehicle, a 1663 Cadillac, -

147. See text accompanying notes 80-82 smipra.

148, Cav. Cooe Civ. Pro. § 69024 (West Supp. 196g),

149, Seeid. §% q12.20, 585 (effective July 1, tg70).

150, See note & suprs,

—
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the levy on both debtors and third parties make revitalization of the rem-
edy secem undesirable,

B. Going-Business Levies

California’s procedure for attachment of %th; assets of going businesses .

is clearly subject to challenge on due process grounds. Takings are per-
mitted in situations that are far from “extragrdinary,” for, under ardinary
circumstances, the security risk is marginal, 'g@lc levy thus presents 2 power-
. ful tool for dealing with a rather weak security need, and some reform is
clearly called for by the Snizdach holding. : N

A possible approach to reform is the establishment of greater procedural
safeguards. It is unlikely, however, in view of the hardship and minimal
creditor security interests generally involved in the levy, that anything less
than the pre-attachment adversary hearing specified in Snizdack would
be satisfactory. If such a procedure were instituted, attachment would be
useful to a plaintiff only when he expects the defendant to contest the un-
derlying suit, for 2 plaintiff in an unocntcsttid case could obtain a default
judgment and writ of execution in almost the same time that an attachment
hearing would provide a levy. A problem, then, is posed as to the character

~ of the rights that a defendant should be accorded at the hearing, for the dis-

cussion of going-business levies in Part II indicates that defendants in a
majority of cases find the levy so burdensome that they are willing to settle
with the plaintiff in order to have the attachmhent lifted. In such cases, the
issuing of a writ of attachment is effectively equivalent to a judgment

against the defendant. If a pretrial hearing 9n whether or not an attach- -

“ment should issue withholds from the defendant any rights he would have

at a trial, he will be deprived of the safeguards afforded by a trial, yet sub-

jected to a procedure equivalent in effects to a postjudgment remedy. If,
on the other hand, the defendant is granted extensive rights, the hearing

and the trial would be largely redundant, resulting in a waste of the parties’

money and the court’s time. : :

Analternative to requiring a pre-attachment hearing might bc'to-satisfj.r |

the Snindach due process requirement throvgh “narrow draftsmanship”
of the attachment statutes. If statutes could|be drafted to exempt from
seizure all assets of a given type except thosd whose seizure increases the
plaintiff's security without so burdening the defendant that he is com-
pelled to forego his right to trial, then the pre-attachment hearing would
be unnecessary. Going-business levies, as a cldss, are not amenable to this
approach, however; their effect is virtually always so severe that to allow

any such levy without notice and a hearing would be questionable under -

Sniadach™™* -

151. A limited going-business levy could be effected withdut the enerous installation of .2 keeper.
Such a levy would be restricted to the seizure of the cash on hand (a procedure commosly referred to
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‘Total exemption from seizure of the asscts of a going business would
provide maximum protection to debtors and third parties and would be less
costly to the legal system than the institution of an adversary hearing. A
going-business levy will virtually never be needed for jurisdictional pu-
poses, since the plaintiff will always have a local address at which he can
serve 2 summons. Thus the main loss to plaintiffs from exempting going
businesses would be the loss of the abﬂ.\ty to force a defendant to make a’
speedy settlement and a loss of security in'the minority of ¢ases in which
this is a genuine interest. Whether an advefsary hcarmg is worth establish-
mg depends to a large degree on the wci'ght to be given these creditor
interests.

| C. Bm:k Accaam I:ﬂic:

Prenotice levies on bank accounts are dot so difficult to reconcile with
the Sniadach decision. Although hardship may result from such a levy, a
plamt:& always has a potentially important security interest, Furthcrmore,
it is doubtful whether the present procedufe can k= altered to increase the
protection afforded defendants without ¢ﬂ’ccuvcljr destroying the levy.
Requiring a two-part}r hearing on thei 1ssua.nce of attachment would almost
ccrramly moot the issue, for it would be a rarc debtor who would leave his
funds in the account pending dctcrmmation of the issue. Requiring an
affidavit or an ex parte hearing before issuance of the writ would be point-
less, since the plaintiff could always rcasonibijr claim need for a sazuxc on
security grounds,

Altering the cxcmptmn law secems a mpre appropriate method of pro-
tecting defendants’ interests. The establishinent of an exemption of a base
‘amount in each bank account would ensure that 2 defendant was not de-
prived of his ability to sustain himself during the period before judgment.
Beyond this, the present procedures seem necessary and reasonable.

D. Real Estate Levies

Real property attachments also seem appropriate in their present form.
The amount of hardship produced by a seizure is generally minimal, and
a potential security risk often exists. As with bank-account levies, the im-
position of more restrictive procedures doas not seem appropriate; a two-
party hearing would be expensive and would increase tremendously the
likelihood that the debtor would encumber or transfer the assets and an ex
parte hearing could not effectively ascertajn the genuineness of the cred-
itor’s need. Other methods of protecting the. debtor, such as permitting

as 2 *till tap™). The use of this remedy often produces severe hardship, particularly if a creditor orders
» series of such levies. Since the sa:unry value of the cash on hand & ordmanly minimal, even this
kimited levy would appear o go against Smindach if petmmed without notice to the defendant and
oppactunity for a hearing.
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_ him to obtain the release of property by posting security, are already pro-
wvided for by statute. Thus there does not appcar tobea mmpclhng need
- for modifications. .

-' E. Aﬂlomobtk Levies

A different type of problem is posed by automobllc seizures, for the
due process and equitable implications of the levy vary with the ownership
status and worth of the vehicle. The main benefit to a plamtiff in seizing
a heavily mortgaged vehicle or one worth less than the defendant’s statu-
tory exemption derives from the leverage that the seizure produces. A
vehicle owned free and clear by a defendant may warrant seizure for secu-
rity purposes, but there is evidence that plaintiffs rarcly find a need for
security in this form. Serious thought should thus be gm:n to abnhshmg
automobile attachments altogcthcr

If the levy is retained, its operation could be confined more closely to
cascs in which attachment is legitimately needed for security purposes by
an amendment limiting attachment to the seizure of vehicles legaily owned
by the defendant. Such a law would not create new procedural problems,
for under current proccdurc the sheriff must check the ownership status -
of the vehicle before the writ is exercised.™ It would not solve the probiem
of levies on virtually worthless vehicles wholly owned by defendants, how-
ever, and would work an unfair result in instances in which a lien is fora -
small fraction of a vehicle’s actual worth, These problems cotld be dealt -
with by limiting attachment to the seizure of vehicles whose value exceeds.
the amount of the licn plus the defendant’s exemption, either by restricting - -
the levy to relatively new, lien-free vehicles or by requiring the plaindff
to file an affidavit attesting to a reasonable belief in the existence of such
excess value. Although there is probably no method—short of complete
exemption of vehicles from attachment—of ensuring that the lcvy s use
will be entirely restricted to instances in which security value is present,
. some effort at restricting the levy’s availability should be made.

This Note has sought to indicate that a constitutional and equitabie at-
tachment law would differentiate among various types of property. The
present statute, which subjects to attachment all assets subject to execution,
ignores both the differences in the functions of the two types of levy and the
unique characteristics of each type of leviable asset. Although an attach-

. ment statute allowing plaintiffs to seize a broad range of property might
have been appropriate when the writ was often needed for jurisdictional
purposes, the uses to which it is put today call for a more selective approach.

152, SHERIFFS' MANUAL, supra note £8, § 7.60.

-
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It is important, therefore, to acquire as much information as possible about
- the functioning of the present statute and its application with respect to
various classes of assets. Further study of the levics—as they operate in
other parts of the state and with régard to assets other than those discussed
in this Note—would be a prerequisite to the drafting of a sound attachment

statute, - .
. Pasd F. Albers
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APPENDIX

_ TABLE 1 R
ReLaTIvE PERCENT 0F ATTACHMENTS AND Exncirrions

b o

MNumber Number : Pereent Number Percent

of Levies  of Attach-  of Avtach- of of
‘ *_Asset Bampled - ments - ments Executions Executions
Wages st 5 9.6 47 904
Going-business = 36 15 L 41y a1 - 583
Bank accounts 15 b T 46y .8 53.3
Real estate 38 2B . my 1o - 263
"Vehicles ' 32t 4 ' mns a8 825
2 Docs not include 1 airplane seiznre.
" TABLE2
Deyanns oz )Uncuzm's AND SHERIFP Fzss ror Eacyr Crass o Pmm'rr
Demmdnﬂudimenu ' Sheﬁﬁ" Fees
Nomber - . Number
of Levies Range Med:m . ofLevies  Range  Median
Property Counted® () ® Comeddt (B (B
Wages 51 2-4766 23 # 4 10
Going-business® e ' o
Attachment 14 214-6679 97L 15 10-430 15
Execution 20 36-5703 . . 3% a0 4-194 - 30
Bank account ] 55-6986 . 305 4 '4--:: 7
Real estate® : ' :
Attachment 24 133-20,000 1506 B 47 19
Execution - 10 248~12,277 2298 9 2188 »8
Automobiles . 3t 183214 360 3 3-132 24

L A levy in the ssmple was not counted if the file con | insufScient data %o determina the relevant

statistics. Thus, for example, it was possible to determine the demand or jadgment of each of the 1%

bank-aucuunt levies sampled, while in only 14 cases was the sheriff's fee ascertainable.

% Going-business and real estate levies are broken dewn ioto attachment and exccution beranse there
are significant differences between the results of the writs with respect to these assets. Cases involving
other asscts were not broken down because there was insufBrient data for one o the other of the writs,
It appeared, however, that there was little difference bctwe:nthem.
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‘TABLE 3
OvurconMz with REspEcT 1o THE Type o# ProrerTY LEVIED UPON

Wages  Going-Business Bank Aqcounts  Real Estate Vehicles

*% of T of 4% of o4 of <4 of

Nom- Levies Num- Levies - Num- Levies Mum- Levies Mum- Levies
ber At ber  At- - ber At ber Al ber At~

. of tempt- of  wempt- of tempr- of - weapt. of tempt-
Outcome casest ed - cmsest  od cases® ¢« od casest  od st ed

.. Levies atempted 50 1000 35 1000 14 1000 37 BO0.0- 31 100.0

Leviesexercised 50 1000 29 829 14 1000 36 973 20 645
-.Some funds : ' ' :
collected 25 soo0 17 486 7 500 I a2y 13 419
. Entire demand/ . , o R _ :
judgment ' -
collected 7 140 3 2209 4 28.6 1 3y 10 320

8 Refers to the number of cases in which onc or more levies were atternpred or :x:rmsnd. A case in-
volving two or more garnishments, for e:ampk. would be counted 25 one case,

,  TABLE 4
" OurooME Iy ReLaTioNssip TO anu.ln OwersHIP STaTUS
mwcs Vehicles
_ Number of .- Number of
N Outcome Vehicks  Percent Vehicles  Percent

"Deputy paid entire amount: storage avoided 4. 2LI. 4 133
Sheriff paid entire amount after storage 2 05 . IR 83
Vehicle released from storage by plamuﬁ‘ 6 316 I 33
Vehicle sold at auction ' o 0.0 2 16.7
Vehicle not located i 35.8 4 333
Total 19 1000 12 99.9
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TABLE 5
Gomoc-Busivess Levies

Amount Number
of of Hours
Demand  Amount Numberof Keeper
T:fe or Obtained . Hours  Remained
Judg- by Sheriff Keeper  on
Levy mentd Sheriff Fees Bequcited®  Premises Type of Businem®
Ex. $a47 $a47 $9 8 E - Fence company
Ex. 155 50 49 g 3 Lounge
A, 2219 0 ”w Continuous = —-* Furniture store
Aw 550 o 30 8 4 Publisher
Ex. 118s 138 194 b al Women's clothing store
Ex. 381 45 26 8 4 Tamale shop .
At 6679 o 430 - 180 Manufacturer
Ex. 36 o 4 - - Automebile painter
Ate, 214 282 F 74 8 t —
A, 14239 1000 3 B 3 Glass company
Ex. 2495 o so 8 -4 Tavern
Ez. 474 o 4 5§ —4 Coffer shop
Ex. 479 459 30 48 2 Sheet metal company
Aw, 1907 o 13 _ Lt Purniture company
Ex. 393 433 30 8 ] . Aluminum Ezbrication com-
pany
Aw, 871 o . -4 24 Carpet store
Ex. —_ 200 26 8 2 Tire service
Ar. 238 0 38 8 3 Sheet metal company
Ex. 312 [ of — et | —_
Ex. 354 414 3 24 3+5 Tavern
-Art, 4216 [ 16 _ - - Carper bag intetiors
Ex. 51 o 27 -— -4 Restaurant
Ex. b4 8o as 8 1 Restaurant
Ex. 115 o 30 8 —4 Gas station,
A, 505 Go3 34 - S | Moving company
At 971 191 30 - 6* Liquor store
Ex. 2520 480 1B — - —h —_ .
Ex. 5703 30 B — gt Gt Two doctors and 1 pharmacy
Ex. afi3 o 2y 3 Coal Trucking company
Art, L o 3a | 8 Engineering company
Ex. 331 55 13 8 I Garage
Att, 5564 o a4 — i3 Storage company
Ex. 1182 300 20 8 o3 Jmmigration censultane
Art, 5310 ° 0 48 28 Auto parts manufacturer
Ex, 933 [ 26 48 - 3 Warehouse
A, 4426 o 36 — —r Flight education

& Tt was not always possible to t=l] from the titles the size of the demand, the number of hours the.
Eiaintiﬁ requested a keeper to remain on the premises, or the type of business. ]
In this case the plaintff requested that a keeper remain gn the business premises for portions of §

days. The amount of money collected daily by the keeper ranged from $8 to 843, )

€ The business was not located by the deputy. :

4 The defendant was no longer the owner of the designated business,
* A bond was posted by the defendant.

£ The plaintiff made an insufficicnt depaosit; no levy was atempied.

£ The business was closed.

2 The praperty was seized and sold.

I Three keepers were used,

1 The business closed for the day.

¥ The business was a corporation, which was not the defendant.




&

ey _;‘

THE CONSTITUTIONAL VALIDITY OF
ATTACHMENT IN LIGHT OF
SNIADACH V. FAMILY FINANCE CORP.

1. INTRODUCTION

Due process demands that notice and hearing be afforded a
person before his property may be taken’ Nonetheless, courts have
for vears assumed attachments without & prior hearing valid, rely-
ing on three basic justifications: attachments involve only a tempo-
rary loss of property;® a hearing is in fact afforded before the
“seizure” becomes firal;* and the value of the property is not
harmed by the attachment.* Pre-trial wage garnishment, a subcat.
egory of attachment,® was likewise assumed to be valid. In Snicdack
v. Family Finance Corp.* however, the Supreme Court found a
Wisconsin statute allowing pre-trial wage garnishment unconstitu-
tional for violating due process.” The effect that this decision will
have on other forms of attachment is not clear. This comment will

1 1S, Coxsr. amend, XIV, § 1. Since attachwent i3 governed by state laws,
Rothschild v. Knight, 184 U5, 334, 341 {1962}, the Due Process Clause of the Four-
teenth Amendment is at issue; the analogous clanse of the Filth Amendment doet pot
come into play. Chicago BAQ.R.R. v. Chicage, 166 U.S: 226 {1897). Ses Schroeder v.
City of New York, 371 US, 208, 212 {1962); Mulline v, Central Hanover Trust
Co., 339 US. 306 {1950} ; Coe v. Armour Fertilizer Co:p., 237 TS, 413 (1913} ; Sokol
¥, Publlc Util. Comm., 65 Cal. 24 247, 25388, 418 P.2d 265, 270-71, 33 Cal Rpdr. 673,
678-T9 (1966),

2 Family Fin, Comp. v. Snindach, 37 Wis, 2d 183, 167, 154 NWa2d 259, 262
{10685 ; Mclnnes v. McKay, 127 Me. 110, 115, 141 A 609, 702-03 {1928).

% Family Fin. Corp. v. Sniadach, 37 Wis. 2d 163, 154 NW.id 259 {1953). These
two justifications are similar. A taking of property is tot “temporary” unlest hearing
in fact takes place at some point in the process. See alto Ewing v. Mytinger & Cassel-
berry, Inc., 339 U5, 594 {1950); Bowles v. Willingham, 321 U.S. 503 {}1944); Yakes
v, United States, 321 1.8, 414 (1944} ; Phillips v. Commissioner, 283 U.5. 589 {1931).

4 McInnes v, McKay, 127 Me, 120, 141 A_ 4§99 (1928).

£ “Attachment” and “exccution” refer to seirure of n debtor’s property by legal
process. Attachment takes place before judpment “as security for he satisfaction of
any judgment that may be recovered,” se¢ Car. Cops Crv, Pro. § 537 (West Supp.
19703, while execution takes place after judgment for Hy enforcement. See Car. Coox
Cw. Pro. § 681 (West Supp. 3970). “Garpishment™ refers to either attachment or
exeeution reaching property belonging to the debtor in the hands of a third person,
e.f., Wages in the hands of an emplover currently dup an employee-debtor. Brumn,
Wage Gornishment in California: A Study and Recommendations, 53 Craiwe. L. Rev.
1214, 1215 {1545) [hereinafter cited as Brunxn].

9 395 US. 337 (1968).

T California™s pre-trial wage garpishment procedure has been ruled invalid by
the California Supreme Court on the grounds that the procedure fell withip the pur-
view of Ssxiadack. McCallop v. Carberry, t Cal. 3d 905, 464 P.2d 122, 23 Cal. Rpir.
666 (1970} ; Cline v. Credit Bureau of Santa Clara Vall:y, 1 Cal. 34 908, 4564 P2d

© 135, 83 Cal. Rptr. 6469 {1970).

237
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attempt to analyze the probable constitutional validity of other
pre-trial remedies.

1. VALIMITY OF WAGE GARNISHMENT

Family Finance Corp. instituted a garnishment action against
Mrs. Sniadach as defendant and her employer as grarnishee. The
complaint alleged a claim of $420 on 2 promissory note. The gar-
nishee answered that it had wages earned by Mrs. Sniadach under
its control and that it would hold part of those wages subject to,
the order of the court. Mrs. Sniadach moved to dismiss the garnish-
ment proceedings because motice and an opportunity to be heard
were not given before the i rems seizure of her wages,? in violation
of due process requirements.

It is impossible to define rigidly what constitutes procedural
due process. The base requirement is that at some point the victim
of a seizure be given the opportunity to dispute the validity of the
claim at jssue. The requisite hearing allows the debtor to raise any
Jefense and assures that a just claim exists. Normally, the hearing
takes place before any seizure is made, before the victim'’s possessory
right to his property is violated.? Flowever, the time and nature of
the hearing has been allowsd to fuctuate in various factual situa-
tions between judicial adversary hearing bsfore seizure'® and a non-
judicial administrative bearing at some {ndcterminate time after
seizure ! What due process requires in a given instance is deter-
mined by weighing the competing interests involved. If societal
needs®? demand that there be a sudden and immediate seizure of

? Mo, Soindsch weofived notice of fhe gamishment of her wagis oo the same
day they were selred, althougd such provspt notice i1 not required by Wiscomsin Javr.
The applicable statute allows notice snytime within the ten days fallowing the
attachment. Wrs. STar. Axw, § 267001} (Supp. 196%). :

.9 Ses Spindach v. Family Fin, Corp, 395 US. 337, 342, 343 (1969} (Harlan, .,
cencardng) ; Opp Cotton Mills v, Adminlstrator, 313 U5, 126 (1941},

10 Spiadech v. Fumily Fin. Corp, 305 US. 337 {196%).

11 Philips v, Commissionez, 283 US. $89 (1931). See also Schroeder v. Clty of
New York, 371 US. 208, 212 (1962); Cafeteria Wotkers Locsl 473 v. McEiroy, 307
U5, B35, 893 (1961); Fabey v. Mallonse, 332 11.5. 248 (1947); Coffin Bros. v. Benpelt,
271 U5 29 {1928) ; Ownbey v. Mocgaz, 256 U5 94 (1921).

13 This term imphies action taken for the general wellare. 3t in varicusly “defSined”
s invalving the “health, safety ot well-being of many individusls,” Kelly v. Wyman,
204 B, Supp. 393, 895 (SDNY. 1968); o a “subordinating interest which is com-
peliing” Bates v, Littie Rock, 361 US. 516, 524 {1060 ; as a “legitimate and sub-
siamtlal state interest,” Griswald v, Commecticut, 351 T, 479, 504 (1965) (White, 1.,
conewrring).

This “societal Deed™ for summary process must be s “state interest.” This is
tot to say, however, that only a governmental body mzy use such process validly.
Rather, the Iaw may allow seicure belors hexring by uny plaintiff if bis use of the
process promotes the well-bring of many individusl. Justice Douglas recognired this
in Swisdack by neting that special protection to a “state or creditor intsrest” may
pecamsitate summary procedure. 395 US, at 339. See Ownhey v. Morgen, 256 U5, 94,
110, 123 (1921},
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property, and the seizute does not destroy a vital interest of the
victim of the seizure, the hearing which is required probably can be
delayed until after seizure.’?

The respondents in Swicdach argued the existence of a state
interest in facile debt collection—-a societal need for the use of surm-
mary process by general creditors*-—to justify pre-trial wage gar-
nishment. However, Justice Douglas focused on the abuses of and
hardship caused by wage garnishment in determining that damage
to the individual debtor in cases involving unjustified or fraudulent
claims was overwhelming and clearly outweighed any state interest
in allowing creditors o attach.

Wages are a specialized form of property,’® the value of which
is immediate use. This value is lost if wages are taken even tempo-
rarily. Low income debtors are most severely injured by a wage
garnishment because wages are their sole liquid asset. Such debtors
consume 85 1o 90 percent of their wages immediately for the neces-
sities of food and housing.** Thus, if the flow of wages is interrupted,
the flow of goods essential to day-to-day living is interrupted.r In
addition, the temporary loss of wages may be the cause of permanent
loss of employment, since employers often fire employees whaose
wages have heen garnished (many times after the first garnishment)

18 While such & balancing approach was harshly criticized by Justice Hizck ax
extra~-tunstitutional and depending only on the whisa of the particular Judge who
apphies it, 395 .5, 4t 350.51, i doas seem Lo be the basic of the due process decisions
discussed in the text accompanying notes 19-34 infra. Balancing slso serves to define
the scops of the hearing, whether it meed bhe judicial or sdmiplstrative, ex parie oY
adversary, See Cafetaria Workers Local 473 v, MiEloy, 367 US. 886 (1961}, See alss
Maoyer v. Feabody, 212 US. 78, 84 (1904}, :

14 Dguglas’ opinion charactetistically omits prolonged discussion of this point. Cf.
Cohen, Introduction: 3. Justice Dowginc: Threg Decades of Service, 16 JCLA. L.
Rev. Y01 (1969),

15 Douglas tock specific note of the unigue nature of wages. 395 U S. at 340

19 D't or Lasos, Buezau or Lasor Statestics, Comstraan EXPENDITUBES AND
Incoaee 1 (Rep, Nao. 23703, 1965). See Note, Wage Garmbhwment os a Collection
Device, 1967 Wis. L. Rev. 758, 762

17 In alt states allowing wage garnishment, some portion ef the wage is exempt
from altachment or execution. In Wisconsin, Mrs, Sniadach tould have received 2
$40 per week subsistence allowamnce, Wis. Srar. Amn. § 267.18(2)(a) (Supp. 1970).
In Californis, balf of the wage is generally exempt, although by special Giing a debtor
can retain in some astances all of his wace. Car. Coor Crv, Pro. 5§ 690.11-690.26
(West Supp. 19701, These exempiions, however, hardly alleviate the hamsh effects
of the wayr attachmeni. Ser gencralis Brunn, supre note S; Seid, Necessaries—
Common ar Otherwise, 14 Wast. L.J. 23 (1962].

(ther protections are avaifabile 1o the debtar to combat unjust gernishments,
For example, if & summons ta the andedying action hzs not been given to the debtor,
notice of garnishiment must precede the seizare ty at feast eight doys. Car. Coor
Crv. Pro. § 03011 (West Supp. 19703, A hearing I alse provided in order te -
challenge a writ of attachment “irregularly issued,” Car. Cope Crv. Pro. § 556 {West
19?}. alibough such a bearing may not touch upon the vabdity of the underlying
debt.
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in order to avoid the high administrative costs of processing the
garnisbed funds.’

With consequences such as these at stake, the debtor cannotl
afford to await a hearing. Ratber than lose his wage or, what is
worse, the job that is his sole means of supporting his family, he
will accede to the creditor’s demand for a new, more costly repay-
ment schedule, or resort in personal bankruptcy.’ Thus, if a hearing
does not occur before garnishment is allowed, it will probably never
occur, and fraudulent claims will not be contested. The overwhelm-
ing factual probability that a pre-triat garnishment will not be sub-
ject to judicial scrutiny was demonstrated by a recent empirical
study in Los Angeles County; 97 percent of the cases in which

i t was used never went to trial ™ “Temporary” seizures
are in this manner changed to permanent takings without a judicial
determination of the validity of the claim which is the basis of the

Justice Harlan did not sign the opinicn of the court in Sniadach
because he would have applied a stricter due process formula than
Justice Douglas, Douglas focused on the type of property taken and
the type of debtor involved. 1f attachment touches property vital
to an indigent debtor, it is per 52 & taking, needing “no extended
argument to conclude that . . . (this procedure] violates the fun-
damental principles of due process.”” If it takes a less vital type
of property from a jess velnerable debtor, a less strict “economic
regulation” standard may be applied * Douglas thus puts property

18 Ses Brunn, suprs note 5, at 1234; Comwmen?, Wage Gornishmens in Washing-
ton, en Empirical Study, 43 WasE. L. Rev. 43, 757-59 (1962); Note, Woge Garnish-
mewt a1 @ Collection Davice, 1957 Wis. L, Rxv. 759, 760-51,

itle 311 of the Consumer Credit Protection Act, 1% US5.C. 3} 1671-77 {Supp. IV,
1069), will make 1 flegal for xn employer to fird an employee for any garnishment
resulting from just one indebtednem, as well o5 sthndardize the exempt poriion of an
employee's wages at 75% in most caxs. Title 11T goes inte effect in mid-1970.

1# Sey Bruon, iupre note 5, at 1234-38. Personal bankruptey figures in, the various
states have been shown o vary directly with the trictness of garnishment laws in-an

causal relationshin, SLR. Rer. No. 1040, ooth Coug., 15t Sess. 20-21
{1967}, Sex alto Statement of Congressoan Goozales, 114 Cowa, Rec. 1833-34 (1963).

20 Wasrzan Cewrer of Law awp Povimiy: IMPACT AND EXTENT OF WacE
Canmsracor ™ Los Ascxirs Coonry 19 {1568). This 979 Hgure of course intludes
manry Srstances where lack of hearing is uot the sesult of the rigots of wage garnish-
ment, The gurvey todlestes, however, that Jess than one fousrth of those served with
pre-trial garpishments fn & wne Fear perind failed to appear becauss they felt they
had no defense, Most comsidered the gamishment n final action about which they
could do mothing. Id. at 114

i 3g5 U8, at 342,

33 The Court hes since the forties beld valid any econamic regulation with =
“ratiopal hasis.” Sse Wikliamson v, Lee Optical Co., 348 US. 483 (1955); Day-Brite
Lighting, Ine. v. Missouri, 342 US. 431 (1952). Sec generatly McCloskey, Economic
Dus Process ond the Supreme Lowrt: dAn Exhumalion and Reburial, 1962 Suve. Cr.

" Rav. 3.
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on a continuum, making “suspect” any seizure of property vital to
life.”* Harlan’s concurring opinion says, however, that “‘due process
is afforded only by the kinds of ‘notice’ and ‘hearing’ which are
aimed at establishing the validity . . . of the underlying claim . . .
before [a person] can be deprived of his property or its unrestricted
use.,”* Rather than have a stricter standard for some types of
property, he would demand notice and hearing before eny property
is taken from any debtor, in any case not de minimus®®

Both Douglas and Harlan agreed in Smiadack that summary
process can be valid in certain instances. Douglas characterizes these
instances as those “requiring special protection to a state or creditor
interest,”** while Harlan bolds to his strict due process formulation
“apart from special situations.”™ Both refer to the same cases to
illustrate these “special” or “extraordipacy” situations. The two
justices are apparently, therefore, in basic agreement as to when
such a situation will arise, despite their different doctrinal ap-
proaches.®

IIT. Varm ArTACENMENTS

Justice Douglas recognized extraordinary cases in which “sum-
mary procedure may well inget the requirements of due process.”®
These cases suggest how other creditor attachments might fare in
relation to due process standards. In each there existed a strong
public need for immediate seizure. Use of the attachment power
was limited by statute to cases where such need existed, and in each
case &n opportunity to raise a valid defense at a hearing on the merits
was available. Most of the cases aisi: involved the actions of a public
administrative agency.*

B This is the same approzch used in recent equal protection cases. In instances in
which interests of great impottance o the individua! are involved—eyg., voting
rights, the right to a fair eriminal tral, the right to free zocems to education, to
marry, 16 travel interstate—discrimination against & particular class is nvalid, sbsent
@ shawing of compelling justification. See, e.g., Shapirs v. Thompson, 304 US. 618
{i968); Loving v. Virginia, 388 US. 1 {2967); Harper v. Virginia State Bd, of Elec.
tions, 283 U5, 663 (1968); Guiffin v. [Hineks, 351 US. 12 (1958); Browsn v. Bd. of
Educ., 347 US. 483 {19543 ; see also Karst, Invidious Discrimination: Justice Dougiar
wnd the Beturn of the "Notural-Law-Due-Process Formula” 16 UCLA, L. Rev. 116,
718-20, 15:-46 (1969).

24 398 U.S. at 343,

25 See note 74 infra.

26 305 U5, &t 330,

21 Jd_ at 343,

8 See, e, the opinfons of Douglas and Haran in Griswold v, Connecticut, 381
US. 479 (1965). Ser gexerally Kacyi, Tuvidious Discrimination: Justice Douglas and
the Return of the "Nagurgl-Lew-Duc-Process Formule,” 16 UCLA. L. REv. 716
(1965},

29 395 US. at 330,

3 See Car. Cove Civ. Pro. 3 537-38 (West Supp. 1970). These statutes are
typical of attachment statutes in geseral, snd will be referred to as ilustrations for
the remainder of this comment.
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In Phillips v. Commissioner® for example, the Supreme Court
upheld enforcement of a federal tax liability by attachment of tax-
payer’s previcusly conveyed property before the transferee could
obtain any hearing. This pre-trial seizure by the Internal Revenue
Service was approved on the basis of a showing of need for prompt
performance of government pecuniary cbligations. It was reasoned
that if tax contests were allowed to delay the government’s revenue
intake, government obligations could nct be met, and fiscal sound-
ness could thereby be imperiled. Such a resuit, it was recognized,
would be to the detriment of everyone. The Court censidered such
consequences to outweigh any harm to the tax debtor resulting from
the delayed but available hearing

In Ewing v. Mytinger & Casselberry, Inc.® the Supreme Court
npheld a federal statute which allowed the Administrator of the
Federal Food, Drug and Cosmetic Act to arder seizure without prior
hearing of misbranded drugs if he determined they were adulterated
or advertised in 8 manner likely to mislead the consumer as to their
value If seizures of such articles were delayed until after a hearing
on the merits, the Court reasoned, many people could be injured
by consumption of the product. Moreover, a hearing was available
at a later stage.

The nature and importance of financial institutions weighs
beavily in favor of allowing regulatory agencies to move summarily
to take over 2 bank or savings institution in certain instances. Hence,
the power of the Federal Home Loan Bank to vest in a conservator
operation of a savings and loan association whose operation it deemed
injurious to the interests of depositors, creditors and the public
prior to any hearing was upheld in Fokey v, Mallonee® Were a
hesring to precede takeover, public confidence in the institution
might be shaken, czusing a run on its funds. Credit would then
be impossibie te preserve during the period of 2 hearing. 2

The decision of the Supreme Court in Coffin Brothers & Co.
v. Benmnelt*® can be supported on similar grounds. In that case the

43 283 UK, 585 (19511, Ser also Springer v, United States, 102 U.S. 586 (1880);
Ochs v, United Stetes, 305 F.2d 844, 848 (Tt C 1952).

State statutes giving state and local governments power to aftach in tax collec-
tion suils have also been upheld, Car. Coor Crv. Pro. § 537(5) (West Supp. 1076}, See
People v, Skinper, 18 Cal. 2d 349, 118 P2d 483 {1041},

% 233 1S, at S9%,

3 339 US. 594 (1930). See alrs Noriz American Cold Storage Co. v. City of
Chicsgo, 211 US, 306 {1908), which upbeld seizure before hearing of suspected
adulterated food stored lo plaintiis facility. ’

¥ Feders! Food, Drug, and Coemetic Act of 1938, ch. 675, § 304(2), 52 Stat. 1044,
a5 omended, 23 US.LC. § 334080 (Sapp. YV, 1965.49),

B 333 US, 245 {1947).

38 14, st 253-54.

w2 US. 29 (98,
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Court allowed a commissioner® to attach in order to satisfy stock-
holder iiability assessments due a failed bank. Not only was prompt
claims payment necessary to uphold public confidence in the bank-

ing system,* but stockholders were aware of their special liability

beforehand. ¥

Two factors probably influenced the approval of summary
process in each of the above cases. First, the process was used by an
officer or agency of the state for the welfare of the general public.
A “compelling state interest” was relatively easy to find in such
cases. Secondly, in none of the cases was there pressure on the victim
of the attachment to forege his opportunity for hearing, The prop-
erty attached was not crucial to day-to-day living, and the parties
attached were not likely to be poor, uneducated, or lacking legal
‘counsel. They owned property, held stock, or ran commercial enter-
prises, and generally were the kind of ‘pecple who were likely to
press any available defense to bave their property returned.

While most of the “extracrdinary situations” demanding seizure

before hearing mentioned by Douglas and Harlan were cases of -

adminisirative action by an agency of the state, both justices also
referred to Ounbey v. Morgan,*® which concerned attachment of
property of a non-resident debtor by a2 resident creditor. Such
seizure, commonly aliowed,” has its robts in the need for a state
to protect the interests of its oww citizens in obligations owed them
by non-residents.* Ohembey held that the state’s right to ensure that
interest outweighed the interests of the debior and was sufficient to
justify the temporavy seizure of property.’®

3 This officer is & state hank official aswigned to liguidste and pay clsims of a
failed bank. ’

3% This decision was made during the depression period when maintenance of
confidence in the banking system was a primary policy of the government.

0 Californin has u similar statutory provision for attachment in cases of bank
failure, Car, Fiv. Cooe § 3144 {West 1958).

41 For a discussion of the due process issues in these and similar cases, see Com-
ment, Withdrawal of Public Welfare: The Right to Prior Hearing, 76 Yae LT, 1234,
1240-41 & nn26-35 {1967); Comment, Tke Constiuiionsl AMimimum Jor ihe
Termination of Welfare Benefits: The Need for and Requivement of o Prior Hearing,
68 Mica. L. REv. 112, 121-28 {1069).

12 256 UK, 94 {1921).

43 See, eg., Can. Conz Crv. Pro, § 537¢2)-(3) (West Supp. 1700,

44 See Harris v. Balk, 195 LIS, 215 (1908); Pennoyer v. Neff, 95 US. 714
(I878). See also Byrd v, Kector, 112 W. Va. 192, 163 S.E, 843 11932), a case similarly
involving atlachment of propesiy of 2 non-resident, relied on us a general approval
af all attachments by Justice Black in his dissent in Swicdock and by the majority in
the Wiseonsin Coutt below. Family Fin. Corp. v. Sniadack, 37 Wis. 2d 163, 154 NW.2d
250 (19GR}. .

4% The use of attachmeat to obtain jurisdiction could, however, be gquestioned.
The attachment of a debtor’s property pluces on him the hurden of traveling to the
junisdiction where the property is located, and may subject him to personal jurisdiction
there. Moreover, the costs of defending may cause him to zbandon his hezring, and

—_
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Douglas also referred to MeKey v. Mclnnes,* the only case in
which the Supreme Court has deall with the grant to ordinary
creditors of the power to attach, However, the case is pot cited
with approval'” and it is questionable whether it has any vitality
at all after Sniadech®® The opinion itself, which appeared to ap-
prove all creditor attachments, is not entirely inconsistent with the
reasoning of Swicdach. McKey was a per curtam decision, which
merely cited two other cases as authority for upholding the decision
of the Maine Supreme Court.** While the state court allowed attach-
ment by any creditor,™ the precedenis relied on by the Supreme
Court did not. One case cited was Coffin Brothers ® That case spoke
in the same terms as the state court in McKar,* but the holding was
only that a state officer can, without a hearing, attach shareholders’
assets after a bank failure. The second case cited was Ounbey
v. Morgen,™ which also contained dicta to support the state court,®
but whose holding was limited to an approval of attachment of a non-
resident’s property to obtain jurisdiction. The precedential value of
McKay after Sniadack ought to be limited to the cases on which it
relies, and those cases do unot allow general creditor attachment.

thus losc his property, even where the cdaimn sgainst him is nen-meritorious, Further,
it could he argued that the need for i rem altichment i less today than when
Dunbey was decided. Most atates now have broad foreign service available through
long-armn statutes, Sec Hamson v. Denckla, 357 US. 235 (1958); McGee v. Inter
nationa! Life Ins. Co.,, 355 US 220 {1957); International Skoe Ca. v. Washington,
326 US. N0 (1945} ; Scbelo, Furisdiction of State Courtr Over Now-Residents in
Owr Federal Sozieme, 43 Comrere 1.Q. 196 (1957).

However, the tyne of property seized from a non-resident is uolikely to be
essential to him in the same sense as & resident’s wages, A non-tesident will pot
draw local wages, and in afl probability will not bave “sssential sheller” on the
attached property. This fact makes wttachment of property of non-residents seli-
HEmiting in & way that attachment of a mesfdent’s property cannot be.

48 276 USB. 820 (1925}, :

47T “A procedural rule that may satisfy due process for attachments in general
[cting McKay] does not necessarlly satisfy procedurad due process in every case.”
395 US. at 340,

48 Sze opinion of Justice Hadan in Snipdach, 395 U5, ot 343-44.

# The eotize reported opinion follows:

No. 332 McKAY v. McINNES 2r AL Appeal from the Supreme Judicial

Court of Maine, 127 Me. 110. Submiited Aprl 8, 1929, Decided April 15,

1929, Per Caurlam: Afficmed on the authority of (uenbey v. Morgan, 256 .S,

94, 109; Cofin Bros. v. Benneir, 277 UK. 29, 31,

279 US, B0 {1929).

6 M:Kgy held ol treditor sitachment vabid. $nisdack invalidated one form of
sreditor attackment, wage gamishwest. M eKays mle, therelore, no longer has uni-
versal valdity ; some creditor sttachments are invalid.

82 Coffin Bros. v. Bennett, 277 TS, 29 {1918). Sve text acCompanying note 37
mprs,

52 297 U5, at 31

68 255 US. 04 (1921). Sez text accompanying notz 42 supra.

5 256 US. st 110-11.
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IV, General CREDITOR ATTACHMENT

The basic guestion is whether, in light of Sniadach, general cred-
itor attachment® is constitutional. The general creditor believes that
his need for attachment makes such a grant of attachment power
valid. It is argued that attachment is necessary to secure possible
judgments,”™ and that the loss of the attachment power will force
the general creditor to restrict credit to the detriment of the com-
faunity’s economic growth. This “state interest” in the pronomic
welfare of the general community is said to outweigh impairment
of the interests of the attached debtor.

This argumtent fails, however, to stand up to the scrutiny de-
manded by Smiadach. Attachment is based on the assumption that
there is a need to secure ereditor’s possible judgments before trial
begins. Such an immediate seizure (attachment)® is necessary if,
during the time between notice of hearing and execution after the
hearing, the person attached is likely to hide his assets, leave the
jurisdiction, or in any way defeat the execution. While it may be
admitted that some debtors will try to defeat judgment I this way,
it does not appear that attachment security is necessary in all cir-
cumstances where it is allowed. The probability of the debtor eluding
judgment is greater in some types of fact situations than in others,
and the need jor easy attachment in those cases greater.® The
critical question is thus whether this is a general justification suff-
cient to allow ¢! attachments.

Attachment is used primarily as a step in the collection process
by retail merchants against wege-earning, low income credit cus-
tomers.*® Profiles of the average debtor subject to attachment indi-
cate that he has lived in the same area for a long time and has a
steady record of employment; payment on his obligations has gen-
erally Tapsed because of illness, loss of work, pressure of other debts,

55 The term “general crediter attachment” Is used to indicale the power to attach
in any Taction upon & contract for the direct paymaent of money,” grapted in California
1o all unsecuzed creditors under TaL. Coox Crv. Pro. § 53701} (West Supp. 1970},

B TThis is (he teason given in the statale. Car. Capr Cwv. Pro, $ 517 (West Supp.
150).

57 This is not to say seizure after haaving. Thal is an execution. See note § supra,

58 See note 70 infre, and accompanying text,

50 Ser Brumn, supre note 5 Comment, Resart 1o the Legal Process in Collecting
Debts from High Rik Buvers in Lot Angeler--Alternstive Methads of Aluocating
Presert Cuosts, 14 UCTLA. L By, 379 {1566} ; Comment, Wage Guruiskmenl o5 &

Gllectivn Device, 1067 Wis, I Rrv. 759, Although crediters ame ne lonper able to
garnish woges before trizl, it is reasonable to assume that they will continue to attach
as a matter of course in the collection af delinquent accounts because of the pressure
1o settie which such actics brings to hear on the debtor. See text accomponying Rote
&6 nfra.
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or a belief in creditor fraud.® Thus, available information indicates
that these debtors ave nnt the kind of pecple who are likely to
attempt to frustrate judgment on notice of suit. Conseguemtly, at-
tachment should be unnecessary.

There is alsy no reason to believe that attachment has any
necessary effect on the availability of credit.*’ Available credit wonld
be resiricted only if the creditor granted or denied a loan on the
hasis of the availabilify of attachment. But jr the general consumer
debt case, ultimate collectibility dues not depend on attachment, but
on execution levies.™ The law makes obtzining a judgmest easy,
and most collection suits are quickly reduced to judgment. Often
no more than the statutory ten days elapse between summons anid
judgment.®® Tn addition, the stability of the average debtor makes
him amenable to execution levy. Depriving the general creditor of
the right to attach, absent special circumstances, thus takes from
him a means of coercing payment,* but it does not impair ultimate
and speedy collectibility of a debt.*

# The average debior attached has lived in the sume ity for over 20 year.
$0% of such deblors attend church regulnidy. Nearly two-thirds voted in the fast
presidential clection. 5195 of payment lapses were atiributed to illness, loss af work,
pressure of other debts; i60h were based on a bhebel in ereditor frzud WaestreN
CEnTER oo Law AND Povimty: IMEsc AKD Exvent oF Wace Garwsnaest v Los
Awcrizs County 11 {19687, Ses alto Brunn, supre note 5, st 1245 n.114; Comment,
Wegr Garsithment in Wathington, an Empirical Study, 43 Wasn. L. Rev, 743, T69-3Q
(1968}, Sez genersily D, Caprovrrz, Tue Poor Pav Mosx (1963},

81 Empitical stufes have examined the effect which the eliminalion of wass
garnishment—both before and adter judgment—has on credit availshility, but not the
effect whikhk purely pre-trial remedies have. Elimination of wage garnishment in
Texas apparently did sfect credit ndversely, while restriction of gamishivent through
higher cxemption in New Verk did not. See Brunn, swpra note 5, at 1259415 Com-
mant, Woge Gorsishment in Warkingion, an Empirical Study, 43 Wasa. L. Rex. 743,
T60-61 (1968).

82 o gemerally the debate oo Title 130 of the Consumer Credit Proiection Act,
114 Come. Ree. 1831 {1068).

@ This short period often results from defsult judgment, Clerk-isued default
judgments, preceded by sbusive collection practioe, defective service of summons,
and lack of sdequate legal advice to the debior, are frequent instruments of oppression
used against the low-income debior. See Brunn, swpra note 5, a1 1221 FProject, The
Direct Selling fndusiry: An Evepirical Stwdy, 16 U.C LA L. Rev. 883, 925 (1969);
Comment, Efectively Regutaling Eaira-Judiciel Collection of Debls, 30 Mamz L.
Ryv, 161, 263-84 (1958).

8¢ Tt ix indisputable that attackments force debt scttfement and expedite creditor
collection, However, atisclment i pot a colleclion device by design, but a security
device. Smiodach rojects the srgument that the role of sttachmint as a collection
devics can justify the hardships which it ocuasions. Attachment is enly properly wused
16 secure property lor possible judgment, and can only be justified in this lght.

& Bany collection sgencier recognize this fact, One credit manager has testified.

“We don't atiach. We sue and get a judpment and then exceute . . . . T think that
_you will find that thess are very. very many colleciion agencies that foiluw the
same procedures. We juszt don't attach. We don't feel it is fair . . . . Perhaps oncc

& year would be the enly sime we would attach, and that wocld be where somebody s
tryiog to skin out and we have fe get Bim in a buery, | . 7 Cal. Assemely Inmemid
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Creditors alse believe that the rationale of Swigdech should
not aply in circumstances other than the wage attachiment case
because of the inherently unique nature of wages. Wages are lquid,
and immediately necessary to the day-to-day sustenance of the wage-
earner’s fanily. Nu other property is as critical. But while wage
garnishment was the primary form of attachment and an extremely
harsh device because of the critical importance of wages, the differ-
ences between wages and other types of properly would not seem
sufficient to justily completely different treatment. Attachment of
any asset critical 10 the debior’s immediate well-being exerts the
same type of pressure as does wage garnishment. Attachment of 2
bank account {conceivably the depository of a debtor’s entire weekly
wage), of a sule automobile, receipts of a small business, or any
similar item can still force accession to creditor demands, and
eliminate the opportunity to contest the validity of a creditor’s
claim.*®

Even if the property attached is not immediately as critical as
are wages, a debtor cught not as a matter of course to have his
property seized before hearing unless a clear need exists, an “extra-
ordinary situation.” In the past this clear need has been found only
where there is a relatively high degree of harm to the individual
creditor and thus to the economic welfare of the entire community.
‘The general creditor cannot point to such a situation here.

V. A LiMiTen ATTACHMENT POWER

The rejection of general creditor attachment does not deny the
need for attachment in some instances. A few situations are clear:
attachment for tax purposes,”” atiachment te meet specific govern-
mental ends on the public’s behalf *® attachment to institute guasi
in rem suits against foreign residents.” And while a general com-

COMMITIEE D% THE JUBLCIARY, PROCEEDINGS ON ATTACTTMENT AND EXEMFPTION OF
Prasosadl Proreryy F6 {19030,

Figures o the e of pre-trial parmishinent of waszes helie (he accuracy of this
statement, bt it ol feast ariiculues the proposition that only where a judgment’s
security is in jeopardy s atischeeent in Fact necessary to collection.

MW Somp types of properiy are osempt from attachment and execution levies.
Gepnerally, these snclude {owd, lathing, some few items of furoiture and tools of
tradde— the Lasic necossities. Car. Cobr Crv. Pao. 3§ 670.1-890.25 (West Supp. 1970),
However, the exemptions do not adeguately protect the deblor {rom oppressive
seizures, Further, the exemption must be claimed by affidavit or it is deemed waived,
Moot v Bavd, 37 Cal. App. 545, 174 P 357 (1013}, und most deblors lack the
acumen o pratecs themsclves in 1his manner,

67 See pode 51 snprg, and sccompanying texd.

BR Sep notes 5140 ixpra, and acoompanying iext.

60 Ser pote 47 swpra, and dccompanying exi
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mercial need cannot be demonstrated, there is a state interest in
allowing attachment by creditors in particular types of cases in
which harm to the debtor is minimal?® The problem is to himit
attachment to such cases.™

Attachment might be restricted to cases where the debt in
question exceeds some specific amount, such as $5,000.7 This
figure would exclude most retail purchase debts, but still allow
attachment in most business transactions. The realization that a law
common to both copsumer iransactions and transactions between
commercial enterprises cannot fairly meet the needs of both is be-
coming widespread.” Businessmen are generally better informed
than consumers and less susceptible to econamic coercian. Moreover,
the property seized from them is usually not vital to day-to-day
. sustenance, as wages or property of similar import are to the con-

0 For example, a commercial or torporate debtor {as opposed to the consumer
debtor discumed above} may be in & position to defeat judgment levies through
conversion of bis assets or dBsipation of funds by virtue of 2 more sophisticated
knowledge of the siatutory collection myste, or becawse of the naware of his debl.
Sev Brief of the Csbifornia Bankers Association as Intervenoss in Opposition 1o the
TWrit of Mandate at 3, 24, People ¢x ref. Lynch v, Superior Court, t Cal. 3d ¢10, 464
P.2d 126, 43 Cal. Rptr. §70 (1970). Were attachment not allowed in these instances,
unsecured commercial credit might be restricted, with a comsequent slowing of
econpmlc growtk, to the detriaent of the geueral public, Id.

Present attachment statutes are toc broadly stated, sllowing attachments in
many circumstances in which the netd is amall. This fact, coupled with Justice Douglas”
criticum of the Wisconsin garnishment séatute as "ot narrowly drawn™ to meet the
needs for sttuchment which be mentions, 395 US. at 319, suggests snalogy to the
familiar “overbreadth” doctrine. Cf. Brown v. Louisiana, 383 U5, 131 (1986)
(Breonax, J. concurting) ; Cox v, Lovisiana, 379 U5, 536 (1%63).

"% The Caiifornia Supteene Court had (his isue before it in People ez rel. Laynch
v. Superior Court, t Cal 34 910, 4564 P.2d 125, 83 Cal. Bptr. 670 (1970}, In that
sction the Attorney Gaversl asked for 2 writ of mandate resteaining al! California
courts and peace oificers from bssuing or serving writs of attnchment under Code of
£5vil Procedure § 537, on groends of unconstirutionality etshbshed by Snisdach. The
Court felt that a decislon in the case would be an advisory opinion, butside its juris-
diction, bowever, slnce e Wage carner oI ceeditor was in fect involved in the
suit. The isue of the vaBdity of all portions of § 537 murt thus await future decision.

T3 This sum B wihitexrily chosen, but serms to reflect a workable dividing
%ine above which very few consumer debts would rise. Commercial debts below this
size, in the rare case that they become uncollactible or partiaily wortbless because
sttachment iy unsvailable, are unikely to do creditors great bamm.

This solution is kegislative rather than judicial in nature, inasmuch as & court
cangot write a new cdagse for a statute, T se Blaney, 30 Cal. 2d 643, &55-57, 184 P24
892, 901-02 {1947}, but can only relorm it by elicioating unconstitutional portions.
Hammer v. Town of Rem, 5¢ Cal. 2d 776, 718, 382 P.1d 315, 183-84, 31 Cak Rptr.
335, 34344 (1963); City of Los Aogeles v. Riley, § Cal. 2d 625, 628, 59 P.2d 135, 141
(1947}, However, judidai reformation of the California attachment statuie, Car, Cong
Civ. Pao. | 537 (West Supp. 1970), is possible without declaring [t unconstitutional
in its entirety. General creditor attachment is covered in one subdivision and this
paragraph coukd de stricken without impaizring the constitutionally valid atlachments
allowed in the rest of the statute,

78 Ses Jordan and Warren, 4 Propossd Usiform Code for Contumer Credit, §
B.C. Inp. & Coac. L. Rav. 441 (1967},
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sumer. The businessman alsa has more access to legal advice. As a
result, the probability that a hearing will be held to determine
the merits of the clalm is great.™ The proeblem with this monetary
standard is that it does not make attachment available in all cases
where it may be needed. Commercial cases in which attachment is
appropriate may involve debt size below the standard sam. Attach-
ment may likewise be approprizte in some consumer transactions.
The attachment remedy would be unavailable in these cases if a
fixved sum was used.

An alternative solution might be to kave a judicial determina-
tion of the need for creditor attachment in each case as it arises.
While the need for secrecy and immediate action to secure property
available for possible judgment might preciude adversary hearing
before the writ of attachment issues,™ an ex parie proceeding could
still be used. The creditor would have to demonstrate to a juige the
existence of facts which endanger the security of his judgment. A
copy of the affidavit containing these facts might be given to the
debtor along with the writ. The debtor would then be in & position
to contest the seizure in a hearing immediately after the seizure
if he felt the alleged need did not exist.™ This subsequent hearing
could allow claims of exemption by the debtor if the properiy levied
upon were essential to him, and supplement the current application
for exemption by affidavit of the debtor.™

T¢ The analysic of jnicrests iovolved in the case of commercisl attachment
aseumes the validity of Lhe Douglas view of due process discussed in the text &c-
corpanying notes 25-35 sepes. Since commercial stiarbment has fow of the del-
plerious eScits of the Cousumer zitachment, the jusbfications for it may be less
weighiy snd siifi outweigh any harm te the debeor “Feonomic vegulation” and
nothing more s nvolved.

Justice ilavian mighi net fnd the commerdal sfisehment as easily justifiabie,
however, His rtrict standard might demmod 3 “rompelfing staie lnitrest” belorc any
pre-tria) scizure, regacdiess of the tvpe of propesty involved 53 the deblor cocerned.
Ser tegt aconmpeaving notes 21-I8 supra.

6 The pesd for secrecy in provisional procedures Is currently recognized,
for example, iu issuing ex parie temporary retraining onders. See Car. Cope Cv. Pro.
§ 527 (West Sepp. 1970},

T Cag, {oos Ore Taoe. § 556 (West 1994), ailews the debtor to challenge an
attachment, hut sivicly on greunds that it was mmproperly issued (with incorrect
formalities) or the araount of the atiachment was exermive. Ses Hepoblic Truck Sales
Ca. v. Peak, 164 Cal, 397, 30304, 234 I 881, 889.90 {1924}, The proposed procedure
would exnand the stope of this heating,

1T Thiz methord, muipht, however, be burdestome i6 1he courte, involving much
time and admimstrabive cznenss. This difSculty could be eased by a combination of
the above solitions, sdowing attachment roulinely in cases bnvolving a debt of a
large minimum size, hat demanding case-by-sase scrutiny in all other instances. The
difficulsy Lo the creditor of nbtaiming sn attachment in conswiner credit cascs would
discoursge it use as sn instramient of coercion. The provess would refain attach-
meets, thoughk, i thoss few consumer debt cases where collectinn does in fact
depend un tmanodiate pre-trisd seizire,

“The nevd for ex parfe hewing belore issuance of the wiit might be avoided by




